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US. Customs Service 
(T.D. 73-316) 
Foreign currencies—Certification of rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 
DrrartTMENT OF THE Treasury, 
OFFICE OF THE CoMMISSIONER OF CusTOMS, 
Washington, D.C., November 13, 1973. 
The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 73-294 for the 
following country. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, 
conversion shall be at the following daily rates : 


Germany deutsche mark : 
November 7, 1973 $0, 3922 
November 8, 1973 . 3910 
November 9, 1973 . 3888 


(LIQ-3-0 :A :E) 
R. N. Marra, 


Director, Appraisement 
and Collections Division. 
[Published in the Federal Register November 21, 1973 (38 FR 32148) ] 


(T.D. 73-317) 
Cotton textiles—Restriction on entry 


Restriction on entry of cotton textiles and textile products in certain categories 
manufactured or produced in Romania 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., November 15, 1973. 
There is published below the directive of November 5, 1973, received 
by the Commissioner of Customs from the Chairman, Committee for 
1 
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the Implementation of Textile Agreements, concerning the restriction 
on entry into the United States of cotton textiles and textile products 
in certain categories manufactured or produced in Romania. This 
directive amends but does not cancel that Committee’s directives of 
December 21, 1972 (T.D. 73-87), and May 21, 1973 (T.D. 73-155). 

This directive was published in the Federal Register on November 8, 
1973 (38 FR 30905) , by the Committee. 


(QUO-2-1) 


R. N. Marra, 
Director, Appraisement 
and Collections Division. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 


COM MITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


November 5, 1973. 


CoMMISSIONER oF CustoMs 
epartment of the Treaswn 

Department of the 7 

Washington, D.C. 20229 


Dear Mr. CoMMISSIONER: 


On December 21, 1972 the Chairman, Committee for the Implementa- 
tion of Textile Agreements, directed you to prohibit entry during the 
twelve-month period beginning January 1, 1973 of cotton textiles and 
cotton textile products in certain specified categories, produced or 
manufactured in Romania, in excess of designated levels of restraint. 
The Chairman further advised you that the levels of restraint are sub- 
ject to adjustment.’ This directive was previously amended by directive 
of May 21, 1973. 

Under the terms of the Long-Term Arrangement Regarding Inter- 
national Trade in Cotton Textiles done at Geneva on February 9, 1962, 
pursuant to paragraph 4 and 5 of the Bilateral Cotton Textile Agree- 
ment of December 31, 1970 between the Governments of the United 
States and Romania, and in accordance with the procedures of Execu- 
tive Order 11651 of March 3, 1972, you are directed to amend, effective 
as soon as possible and for the twelve-month period beginning January 
1, 1973, the levels of restraint established in the aforesaid directive of 


1The term “adjustment” refers to those provisions of the bilateral Cotton Textile 
Aigreement of December 31, 1970 between the Governments of the United States and 
Romania which provide in part that within the aggregate, limits on certain categories 
may be exceeded by not more than five percent; for limited carryover of shortfalls in 
certain categories to the next agreement year; and for administrative arrangements. 
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December 21, 1972, as amended, for cotton textile products in Cate- 
gories 19, 43, and 47 tothe following: 


Amended Twelve-Month 
Category Levels of Restraint ® 
19 1, 273, 388 square yards 
43 154,045 dozen 
47 46,960 dozen 


a levels have not been adjusted to reflect any entries made on or after January 1, 
73, 

The actions taken with respect to the Government of Romania and 
with respect to imports of cotton textiles and cotton textile products 
from Romania have been determined by the Committee for the Imple- 
mentation of Textile Agreements to involve foreign affairs functions 
of the United States. Therefore, the directions to the Commissioner 
of Customs, being necessary to the implementation of such actions fall 
within the foreign affairs exception to the rule-making provisions of 5 
U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 


Setu M. Bonner, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for 
Resources and Trade Assistance 


(T.D. 73-318) 
Licensed public gauger 


Approval of licensed public gauger performing gauging under standards and 
procedures required by Customs 
DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., November 19, 1973. 
Notice is hereby given pursuant to the provisions of section 151.43 
(d) of the Customs Regulations that the application of Koppel Bros., 
Inc., 1400 East Anaheim Street, Wilmington, California, to gauge 
imported petroleum and petroleum products in all Customs districts 
in accordance with the provisions of section 151.43 of the Customs 
Regulations is approved. 


(BON-3-08) 


Vernon D. Acrer, 
Commissioner of Customs. 








CUSTOMS 
(T.D. 73-319) 
Vessels in foreign and domestic trades—Customs Regulations amended 


Section 4.80a, Customs Regulations, amended to set forth a procedure whereby 
any interested party may apply to the United States Customs Service for an 
advance ruling on whether primary object of voyage is coastwise transportation 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuarrer I—Unrrep Sratres Customs SERVICE 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


On December 20, 1972, a notice of proposed rule making pertaining 
to section 4.80a, Customs Regulations (19 CFR 4.80a) was published 
in the Federal Register (37 FR 28060). The purpose of the proposed 
amendment was to clarify section 4.80a by setting forth in the regu- 
lations certain factors to be considered in determining whether coast- 


wise transportation is the primary object of a passenger’s voyage on 
a foreign vessel. 


Numerous comments were received, most of them urging repeal or 
amendment of the underlying statute (46 U.S.C. 289), applying the 
statute only when qualified vessels are available to fully satisfy the 
demand, or drawing a distinction between “cruising” and “transpor- 
tation.” Adoption of such proposals would require legislative action. 

After consideration of all comments received and further review 
of the proposed amendment, it has been decided that the proposal 
should be withdrawn. Accordingly, the proposal to amend section 
L.80a of the Customs Regulations, published in the Federal Register 
on December 20, 1972 (37 FR 28060), is hereby withdrawn. 

A major problem in the administration of section 4.80a is that, 
with the long lead time usually involved in arranging and booking 
cruises, substantial irretrievable expenses are sometimes incurred, 
much effort put forth, and passengers’ plans made, before it develops 
that what is contemplated will be violative of the coastwise laws. In 
such cases, cruise operators, travel agents, and prospective passengers 
have expressed the view that rigorous enforcement is inequitable and 
that the administering agency should show the utmost leniency in 
imposing statutory penalties. 

The administering agency is required to enforce the provisions of 
the existing law (46 U.S.C. 289) as written and consistently applied. 








CUSTOMS 7 


Under these provisions, passengers going ashore at a coastwise port 
other than the port of embarkation on any voyage of a foreign pas- 
senger vessel touching at two or more coastwise ports (including either 
terminus of the voyage) may be deemed to have been landed in viola- 
tion of the coastwise laws (46 U.S.C. 289), and penalties may be 
assessed in such instances. 

The United States Customs Service has followed an established 
practice of issuing Headquarters rulings in advance of proposed 
cruises which reflect the Customs views as to whether a specific cruise 
itinerary would be deemed to be in violation of 46 U.S.C. 289 or any 
other applicable law. Such rulings have been binding on all field 
officers with respect to actual voyages which conform in all respects 
to the circumstances described in the ruling application. A similar 
procedure is available with respect to various other laws administered 
by the United States Customs Service. 

Although such advance and binding rulings would appear to afford 
an efficient and effective procedure for avoiding economic consequences 
resulting from the administration of the coastwise laws as they now 
exist for cruise operators and other interested parties, many interested 
parties have been unaware of the existence of this procedure. It has 
therefore been decided to incorporate the existing procedure into the 
Customs Regulations. 


Accordingly, section 4.80a of the Customs Regulations is hereby 
amended by adding a new paragraph (d) to read as follows: 


§4.80a Passengers on foreign vessels taken on board and 
landed in the United States. 


* %* * * % * 


(d) The owner or charterer of a foreign vessel or any other 
interested party may file an application addressed to the Com- 
missioner of Customs requesting an advisory ruling as to whether 
or not the primary object of a contemplated voyage would be 
considered to be coastwise transportation in violation ‘of 46 U.S.C. 
289. Such applications shall be filed in duplicate, shall completely 
identify the contemplated voyage, including the proposed time of 
arrival at and departure from every port on the itinerar y and any 
coordination of the voyage with special events at coastwise ports, 
and shall be ace ompanied by samples, if available, of brochures, 
advertising, and other information that may be relevant to a de- 
termination of the primary object of the proposed voyage. A 
ruling issued by or on behalf of the Commissioner of Customs 
in response to an application filed under this paragraph shall be 
binding on the Commissioner of Customs with respect to any 
transaction identical to the facts and circumstances described in 
the application and undertaken in reliance on that ruling. 
526-324—73 
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(R.S. 251, as amended, sec. 8, 24 Stat. 81, as amended: 5 U.S.C. 301, 
19 U.S.C. 66, 46 U.S.C. 289) 


This amendment merely conforms the Customs Regulations with an 
existing administrative practice of issuing advance rulings on request 
as to whether or not the primary object of a proposed voyage is 
considered coastwise trade, and in no way places affirmative duty 
on the public. Therefore, good cause exists for dispensing with notice 
and public procedure thereon as unnecessary, and good cause is found 
for the amendment to become effective on the earliest date possible 
under 5 U.S.C. 553. 

Effective date. This amendment shall become effective upon publi- 
cation in the Federal Register. 


(ADM-9-03) 
Vernon D. Acrer, 
Commissioner of Customs. 


Approved November 15, 1973: 
Epwarp L. Morgan, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register November 23, 1973 (88 FR 32256) ] 


(T.D. 73-320) 
Bonds 


Discontinuance of consolidated aircraft bond (air carrier blanket bond) Customs 
Form 7605 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., November 20, 1973. 


The following consolidated aircraft bond has been discontinued as 
shown below: 


Date of Date of Filed with district 
Name of principal and surety bond approval director of 
customs; amount 


Aries Air Cargo International, Inc., 999 N. Sepulveda | Mar. 7,1973 | Mar. 16,1973 | Los Angeles, 
Blvd., El Segundo, Calif.; Transamerica Ins. Co. Calif.; $100,000 
D 11/12/73 | 





The foregoing principal has not been designated as a carrier of 
bonded merchandise. 


(BON-3-01) 


Lronarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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(T.D. 73-821) 
Foreign currencies—Certification of rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
Orrice or THE CoMMISSIONER OF CusTOMS, 
Washington, D.C., November 19, 1973. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 73-294 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following daily rates: 


Austria schilling: 
November 12, 1973 $0. 0521 
November 13, 1973 . 0523 
November 14, 1973 . 0521 
November 15, 1973 
November 16, 1973 


Belgium franc: 
November 12, 1973 
November 18, 1973 


Germany deutsche mark: 
November 12, 1973__...........------- $0. 3812 
November 13, 1973 . 9824 
Novetaber 24, 2018... ..cce cnn el 
November 15, 1973 
November 16, 1973 

Japan yen: 
November 13, 1973 $0. 003569 
November 14, 1973 . 003563 
November 15, 1978 . 003568 
November 16, 1973 . 003570 
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Netherlands guilder : 
November 12, 1973 . 3698 
November 14, 1973 3717 
November 15, 1973 . 3716 
November 16, 197: 3720 


Portugal escudo: 
November 13, 197: $0. 0403 
November 14, ‘ . 0405 


Switzerland franc: 
November 12, 197: $0. 3138 
November 13, 197: . 3139 
(LIQ-3-0:A:E) 


R. N. Marra, 
Director, Appraisement 
and Collections Division. 


[Published in the Federal Register November 27, 1973 (38 FR 32586) ] 


(T.D. 73-322 
Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine 
peso, Singapore dollar, Thailand baht (tical) 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., November 19, 1973. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c) ), has certified buy- 
ing rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR, Part 159, Subpart C). 


Hong Kong dollar: Oficial Free 
October 22, 1973 Holiday 
October 23, 1973 $0. 1965 $0. 197530* 
October 24, 1973 . 197677* 
October 25, 1973 : . 197433* 
October 26, 1973 . 197287* 


*Certified as nominal. 
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Iran rial: 
November 5, 1973 $0. 0148 
November 6, 1973 Holiday 
November 7, 1973 
November 8, 1973 
November 9, 1973 


Philippine peso: 
November 5, 1973 
November 6 
November 7 
November 8, 1973 
November 9, 1973 


Singapore dollar: 
OWNS, BORO cetainnicanncewcunn $0. 4207 
even SG, TOs ose tenn Holiday 
November 7, 1973 . 4205 
November 8, 1973 
November 9, 1973 


Thailand baht (tical) : 
November 5, 1973 
November 6, 1973 
November 7, 1973 
November 8, 1973 
November 9, 1973 
(LIQ-3-0 :A :E) 
R. N. Marra, 
Director, Appraisement 
and Collections Division. 


(T.D. 73-323) 


Synopsis of Drawback decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., November 15, 1973. 
The following are synopses of drawback rates and amendments is- 
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sued April 4 to October 9, 1973, inclusive; pursuant to sections 22.1 
and 22.5, inclusive, Customs Regulations. 


(DRA-1-09) 
Lronarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(A) Activated carbon, type ASC-P(G) 6 « 16.—Manufactured 
under section 1313 (a) by Calgon Corp., Pittsburgh, Pa., with the use 
of imported activated carbon, type PCB-G 6 x 16. 

Rate effective on articles manufactured on and after January 11, 
1973, and exported on and after January 17, 1973. 

Rate issued by Regional Commissioner of Customs, Baltimore, Md., 
July 10, 1973. 


(B) Boats, power pleasure type—Manufactured under section 
1313 (a) by Bayliner Marine Corp., Arlington, Wash., with the use of 
imported marine engines and outdrives. 

Rate effective on articles manufactured on or after May 1, 1973, and 
exported on or after May 17, 1973. 

Rate issued by Regional Commissioner of Customs, San Francisco, 
Calif., August 2, 1973. 


(C) Casters, spherical, and other office furniture parts.—T.D. 71- 
167-D, covering spherical casters and other office furniture parts manu- 
factured under section 1313 (b) by Shepherd Casters, Inc., St. Joseph, 
Mich., with the use of zinc alloy and steel wire, amended to cover a 
change in name to Shepherd Products U.S. Inc. 

Amendment effective on articles exported on and after November 
21, 1972, the date of change of name. 

Amendment issued by Regional Commissioner of Customs, Chicago, 
Ill., May 9, 1973. 


(D) Cigarettes; tobacco blended and processed.—T.D. 45088-D, as 
amended, covering the foregoing products manufactured under section 
1313(a) by Liggett & Myers, Inc., New York, N.Y., at its factories lo- 
cated at Durham, N.C., and St. Louis, Mo., with the use of imported 
leaf tobacco and cigarette paper, amended to cover the said products 
manufactured with the use of imported scrap tobacco. 

Amendment effective on articles manufactured on and after June 1, 
1968, and exported on and after June 8, 1971. 

Amendment issued by Regional Commissioner of Customs, Miami, 
Fla., April 4, 1973. 





14 CUSTOMS 


(E) Confectionery products—T.D.’s 43857-B and 45301-F, as 
amended, covering, among other things, the foregoing products manu- 
factured under sections 1313 (a) and (b) by Beech-Nut, Inc., Canajo- 
harie, N.Y., at its factories located at Canajoharie and Port Chester, 
N.Y.; San Jose, Calif.; and Holland, Mich., with the use of, among 
other things, refined sugar, further amended to cover such products 
manufactured at the said factories by Life Savers, Inc., New York, 
N.Y., successor. 

Amendment effective on articles exported on and after May 2, 1973, 
the date of succession. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., June 12, 1973. 


(F) Crushed alloy of rare carth metals (samarium or prasco- 
dymium or a combination of them) with cobalt—Manufactured under 
section 1313(a) by Hitchiner Manufacturing Co., Inc., Milford, N.H., 
with the use of imported samarium and praseodymium. 

Rate effective on articles manufactured on and after June 1, 1973, 
and exported on and after June 15, 1973. 

Rate issued by Regional Commissioner of Customs, New York, 
N.Y., June 15, 1973. 


(G) Dyestuff, intermediate —T.D. 52031-A, as amended by T.D.’s 
52760-D, 52813-C, 53506-B, 53825-E, 67-137-H and 69-80-E, cover- 
ing, among other things, naphthol dyestuffs manufactured under sec- 
tion 1313(a) by Pfister Chemical, Inc., Ridgefield, N.J., with the use 
of imported beta naphthol or drawback naphthylamine, further 
amended to cover 2-amino-5-nitro thiazole manufactured under section 
1313(a) by the above named company with the use of imported 2- 
amino thiazole. 

Amendment effective on articles manufactured on and after April 
1, 1971, and exported on and after June 1, 1971. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., August 14, 1973. 


(H) LFetracts, flavoring—T.D. 51161-A, as amended by T.D. 
55580-0, covering flavoring extracts manufactured under section 1313 
(d) by V. & E. Kohnstamm, Inc., Brooklyn, N.Y., with the use of 
domestic tax paid alcohol, further amended to cover a change in the 
location of the company’s office and factory to 882 Third Ave., Brook- 
lyn, N.Y. 

Amendment effective on articles manufactured and exported on and 
after November 2, 1972. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., June 26, 1973. 
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(I) Feather products consisting of goose and duck feathers and 
down.—Produced under section 1313(a) by Schachne Feather Co., 
Inc., Brooklyn, N.Y., with the use of imported crude goose and duck 
feathers and down. 

Rate effective on articles produced and exported on and after July 
27, 1973. 

tate issued by Regional Commissioner of Customs, New York, 
N.Y., September 17, 1973. 


(J) Feather products consisting of goose and duck feathers and 
down.—Produced under section 1313 (a) by Hudson Feather and Down 
Products, Inc., Hoboken, N.J., with the use of imported crude goose 
and duck feathers and down. 

Rate effective on articles produced and exported on and after July 
27, 1973. 

Rate issued by Regional Commissioner of Customs, New York, 
N.Y., September 7, 1973. 


(K) Feather quilt comforters.—T.D. 43997-C, as amended by T.D. 
73-148-I, covering products produced under section 1313 (a) by North- 
ern Feather, Inc., Newark, N.J., with the use of imported crude 
feathers and down, further amended to cover feather quilt comforters 
manufactured under section 1313(a) by the above-named company 
with the use of imported unfinished comforter cases and feathers and 
down produced under drawback regulations. 

Rate effective on articles manufactured on and after May 1, 1973, 
and exported on and after June 28, 1973. 

Rate issued by Regional Commissioner of Customs, New York, 
N.Y., September 13, 1973. 


(L) Film, polyester, coated—T.D. 66-110-C, covering coated 
polyester film manufactured under section 1313(b) by Howmet Corp., 
Rolled Leaf Div., New York, N.Y., at its Union City, N.J., factory, 
with the use of polyester film, amended to cover the foregoing articles 
manufactured at the above-named factory by Bee Chemical Co., 
Lansing, IIl., swecessor. 

Amendment effective on articles exported on and after April 18, 
1973, the date of succession. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., June 29, 1973. 


(M) Foods, processed—T.D. 53749-B, as amended, covering, 
among other things, processed foods manufactured under section 1313 
(b) by Hunt-Wesson Foods, Inc., Fullerton, Calif., at its various 


526-324—73-—3 
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factories with the use of hard refined sugar, liquid sugar, or both, 
further amended to cover the foregoing products manufactured at ad- 
ditional factories located at Bridgeton, N.J., and Perrysburg, Ohio. 
Amendment effective on articles manufactured on or after Decem- 
ber 1, 1970, and exported on and after April 30, 1973. 
Amendment issued by Regional Commissioner of Customs, San 
Francisco, Calif., July 23, 1973. 


(N) Jcing pastes—T.D. 53483-A, covering icing pastes manu- 
factured under section 1313(b) by Basic Foods, Inc., Englewood, N.J., 
at its factories located in New York, N.Y., and Englewood, N.J., with 
the use of hard refined and liquid refined sugar, amended to cover 
the foregoing articles manufactured by Mallinckrodt Chemical Works, 
St. Louis, Mo., successor, at the above-named factories. 

Amendment effective on articles exported on and after March 20, 
1973, the date of succession. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., July 23, 1978. 


(O) Juice, grape, unfermented—T.D. 50819-B, covering unfer- 
mented grape juice manufactured under section 1313(a) by Welch 
Grape Juice Co., Westfield, N.Y., with the use of imported grapes, 
amended to cover (1) the foregoing articles manufactured by Welch 
Foods, Inc., successor, and (2) the foregoing articles manufactured 
by Welch Foods, Inc., a cooperative, further suecessor. 

Amendment effective on articles covered by (1), above, which are 
exported on and after December 8, 1968, the date of first succession 
and on articles covered by (2), above, which are exported on and after 
August 31, 1972, the date of further succession. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., April 30, 1978. 


(P) Lace and novelty knit goods, dyed or redyed—Manufactured 
under section 1318(a) by Norwalk Dyeing and Finishing Corp., Nor- 
walk, Conn., with the use of imported lace and novelty knit greige 
goods. 

Rate effective on articles manufactured on and after April 25, 1973, 
and exported on and after May 15, 1973. 

tate issued by Regional Commissioner of Customs, New York, 
N.Y., October 9, 1973. 


(Q) Omite 30 W.—T.D. 51671-0, as amended by T.D.’s 52401-J, 
53386-F,, 56056—-D and 73-164-H, covering, among other things, dially] 
phthalate prepolymer (DAPON resin) and other phthalate resins 
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manufactured under section 1313(b) by FMC Corp., New York, N.Y.. 
at its Nitro, W. Va., and Baltimore, Md., factories, with the use of. 
phthalic anhydride, further amended to cover Omite 30 W manufac- 
tured under section 1313(a) by the above-named company at its fac- 
tories located in Middleport, N.Y.; Yakima, Wash.; and Richmond, 
Calif., with the use of Omite Technical produced under drawback 
regulations. 

Amendment effective on articles manufactured and exported on and 
after April 1, 1973. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., July 24, 1973. 


(R) Rock drili bits—Manufactured under section 1313(a) by 
Sandvik Steel, Inc., Fair Lawn, N.J., at its factory located at Crest- 
wood Industrial Park, Mountain Top, Pa., with the use of imported 
carbide rock bit inserts. 

Rate effective on articles manufactured on and after March 6, 1973, 
and exported on and after March 23, 1973. 

Rate issued by Regional Commissioner of Customs, New York, N.Y 
August 9, 1973. 


- 


(S) Loller covers (offset printing press parts )—Manutactured 


under section 1313 (a) by Taurus Offset Products, Inc., Woodside, N.Y., 
with the use of imported flat cotton felt and cotton dampening roller 
hose. ; 

Rate effective on articles manufactured on and after September 5, 
1972, and exported on and after April 16, 1973. 

Rate issued by Regional Commissioner of Customs, New York, N.Y., 
July 18, 1973. 


(T) Sizings of different grades—Manufactured wander section 
1313 (a) by Hudson Industries Corp., North Bergen, N.J., at its factory 
located in Hudson, N.Y., with the use of imported animal glue/techni- 
“al gelatin. 

Rate effective on articles manufactured on and after June 18, 1973, 
and exported on and after June 22, 1973. 

Rate issued by Regional Commissioner of Customs, New York, N.Y., 
September 20, 1973. 


(U) Slings, steel fat ricated —Manufactured under section 1313 (a) 
by Weyerhaeuser Cr.., federal Way, Wash., at their factory in Cosmop- 
olis, Wash., with the use of imported steel strap. 

Rate effective on articles manufactured on or after August 1. 1972, 
and exported on or after August 14, 1972. 
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Rate issued by Regional Commissioner of Customs, San Francisco, 
Calif., April 6, 1973. 


(V) TZetraloy compounds.—T.D. 68-163-T, covering tetraloy com- 
pounds manufactured under section 1313(b) by Whitford Chemical 
Corp., West Chester, Pa., with the use of polytetrafluorethylene resin, 
amended to cover (1) the foregoing products manufactured by Penn- 
walt Corp., successor, and (2) the foregoing articles manufactured 
under section 1313(b) by the company at its Franklin Park, IIL, 
factory. 

Amendment effective on articles covered by (1), above, which are 
exported on and after October 31, 1969, the date of succession and on 
articles covered by (2), above, which are manufactured and exported 
on and after December 8, 1970. 


Amendment issued by Regional Commissioner of Customs, Balti- 
more, Md., April 24, 1973. 


(W) Tewtile spindles, completed ; and textile spinning and twisting 
machinery.—T.D. 68-297-W, covering the foregoing articles manufac- 
tured under section 1313(a) by Saco-Lowell, Div. of Maremont Corp., 
Greenville, S.C., at its Saco-Lowell Div. Plant, dba Meadows Manu- 
facturing Co., located at Atlanta, Ga., with the use of imported Spintex 


spindles without top and bottom ball bearings, amended to cover the 
said articles manufactured by Saco-Lowell Corp., Greenville, S.C., 
8UCCE8S8O?. 

Amendment effective on articles exported on and after July 17, 1973, 
the date of succession. 


Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., September 11, 1973. 


(X) Textile machinery and parts.—T.D. 67-126-Q, as amended by 
T.D.’s 68-68-L, and 68-101-I, covering, among other things, textile 
spindles and textile spinning and twisting machinery manufactured 
under section 1313 (b) by Saco-Lowell, Div. of Maremont Corp., Green- 
ville, S.C., at its Easly, 8.C., factory, with the use of ball bearings and 
metal grease shields, further amended to cover the foregoing articles 
manufactured by Saco-Lowell Corp., Greenville, S.C., suecessor. 

Amendment effective on articles exported on and after July 17, 1973, 
the date of succession. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., September 11, 1973. 


(Y) Tobacco, leaf and scrap—Manufactured under section 1313 
(a) by Hail & Cotton, Inc., Louisville, Ky., at its factory located at 
Springfield, Tenn., with the use of (1) imported flue cured filler 
tobacco and (2) imported fire cured filler tobacco. 
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Rate effective on articles manufactured with the use of imported flue 
cured filler tobacco which are manufactured and exported on and after 
April 23, 1969, and on articles manufactured with the use of imported 
fire cured filler tobacco which are manufactured and exported on and 
after April 1, 1972. 


Rate issued by Regional Commissioner of Customs, Baltimore, Md., 
August 16, 1973. 


(Z) Tobacco, smoking, and cigarettes —T.D. 46454-M, covering 
the foregoing articles manufactured under section 1313(a) by Ameri- 
can Tobacco Co., New York, N.Y., at its factories located at Richmond, 
Va., Durham and Reidsville, N.C., and Louisville, Ky., with the use of 
imported leaf tobacco in the case of smoking tobacco, and imported 
leaf tobacco and cigarette paper in the case of cigarettes, amended to 
cover a change in the name of the company to American Brands, Inc. 

Amendment effective on articles exported on and after July 1, 1969, 
the date of the name change. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., September 15, 1973. 


(T.D. 73-324) 
Synopses of Drawback decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., November 20,1973. 
The following are synopses of drawback rates and amendments 
issued August 9 to October 31, 1973, inclusive; pursuant to sections 22.1 
and 22.5, inclusive, Customs Regulations; and approval under section 
22.6, Customs Regulations. 
(DRA-1-09) 
LronarpD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(A) Acrylonitrile and acetonitrile—Manufactured under section 
1313(b) by Vistron Corp., Cleveland, Ohio, at its Lima, Ohio, factory, 
with the use of propylene. 

Rate effective on articles manufactured on and after May 1, 1970, 
and exported on and after August 10, 1970. 

Manufacturer’s statement of September 4, 1973, forwarded to Re- 


gional Commissioners of Customs, Baltimore, Md., and Chicago, IIl., 
October 2, 1973. 
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(B) Audio, digital computer, and video recording tapes —Manu- 
factured under section 1313(b) by Memorex Corp., Santa Clara, Calif., 
with the use of polyester film. 

Rate effective on articles manufactured on and after July 30, 1969, 
and exported on and after August 6, 1969. 

Manufacturer’s statements of August 1, and 23, 1973, forwarded to 


Regional Commissioner of Customs, San Francisco, Calif., Septem- 
ber 12. 1973. 


(C) Automobile parts—Manufactured under section 1313(b) by 
Coleman Products Co., Detroit, Mich., at its Coleman, Wis., factory, 
with the use of plastic coated copper wire. 

Rate effective on articles manufactured on and after May 1, 1973, 
and exported on and after June 1, 1973. 

Manufacturer's statements of June 21 and August 31, 1973, for- 


warded to Regional Commissioner of Customs, Chicago, IIl., Octo- 
ber 16, 1973. 


(D) Automobiles.—T.D. 54882-J, as amended, and particularly 
as amended by T.D. 67-272-N, covering, among other things, auto- 
mobiles and automobile parts manufactured under section 1313(b) by 
American Motors Corp., Detroit, Mich., at its Kenosha, Wis., fac- 
tory, with the use of galvanized sheet steel, further amended to cover 


automobiles manufactured under section 1313(b) by the said company 
at its above factory with the use of auto rear axle housings. 
Amendment effective on articles manufactured and exported on and 
after July 1, 1973. 
Supplemental statement of July 19, 1973, forwarded to Regional 
Commissioner of Customs, Chicago, Ill., August 30, 1973. 


(E) Barley, cleaned and graded.—T.D. 56197-A, covering cleaned 
and graded barley produced under section 1313(a) by Ladish Malting 
Co., Milwaukee, Wis., at its Jefferson Junction, Wis., factory, with the 
use of imported barley, and on uncleaned barley malt and cleaned 
barley malt manufactured under section 1313(b) by the said company 
at its above factory with the use of cleaned and graded malting barley, 
amended to cover cleaned and graded barley produced under the pro- 
visions of section 1313(b) by the said company at its above factory 
with the use of raw barley. 

Amendment effective on articles manufactured on and after Octo- 
ber 11, 1971, and exported on and after November 10, 1971. 

Supplemental statement of June 29, 1973, forwarded to Regional 
Commissioner of Customs, Chicago, Ill., October 23, 1973. 
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(F) Beer—Manufactured under section 1313(b) by Jos. Schlitz 
Brewing Co., Milwaukee, Wis., at its factories located at Milwaukee, 
Wis., Brooklyn, N.Y., Honolulu, Hawaii, Kansas City, Mo., Long- 
view, Tex., Memphis, Tenn., and Winston-Salem, N.C., with the use 
of malting barley and hop extract. 

Rate effective on articles manufactured on and after May 1, 1970, 
and exported on and after May 7, 1970. 

Manufacturer’s drawback statements of July 25, 1972, and July 23, 
1973, forwarded to Regional Commissioner of Customs, Chicago, IIl., 
August 28, 1973. 


(G) Carbonated beverages.—T.D. 56500-C, covering carbonated 
beverages manufactured under section 1313(b) by Paterson Canning 
Co., Paterson, N.J., with the use of liquid refined sugar, amended to 
cover such articles manufactured under section 1313(b) by the said 
company with the use of liquid invert sugar. 

Amendment effective on articles manufactured and exported on and 
after June 15, 1973. 

Manufacturer’s supplemental statements of July 24 and August 24, 
1973, forwarded to Regional Commissioner of Customs, Baltimore, 
Md., October 23, 1973. 


(H) Chemical products——T.D. 54109-C, as amended, covering, 
among other things, methyl 4-chlorophenyl-(3-trifluoromethyl phen- 
oxy) acetate (halofenate intermediate) manufactured by Merck and 
Co., Rahway, N.J., under section 1313(a) with the use of imported 
M-trifluoromethyl phenol; and covering methyl 4-chlorophenyl-(3- 
trifluoromethyl phenoxy) acetate (halofenate intermediate) manu- 
factured by the company under section 1313(b) with the use of M- 
trifluoromethyl] phenol, further amended to cover pivaloyloxymethyl 
D-alpha-aminobenzylpenicillinate hydrochloride crude (intermediate 
PV4) manufactured by the company under section 1313(a) with the 
use of imported D-alpha phenylglycylchloride hydrochloride 
(PGCH); and to cover pivaloyloxymethyl D-alpha aminobenzyl- 
penicillinate hydrochloride crude (intermediate PV4) manufactured 
by the company under section 1313(b) with the use of D-alpha 
phenylglycylchloride hydrochloride (PGCH). 

Amendment effective on articles manufactured and exported on and 
after January 16, 1973. 

Supplemental statement of July 19, 1973, forwarded to Regional 
Commissioner of Customs, New York, N.Y., September 13, 1973. 


(1) Confections, candies, snack foods, and other food products.— 
Manufactured under section 1313(b) by Beatrice Foods Co., Chicago, 
Ill., at its Chicago and Evanston, Ill.; Pittsburgh and Philadelphia, 
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Pa.; St. Louis, Mo.; and Wheatridge, Col., factories, with the use of 
various sugars. 

Rate effective on articles manufactured and exported on and after 
December 21, 1971. 

Manufacturer’s statements of December 21, 1971; February 6 and 


August 3, 1973, forwarded to Regional Commissioner of Customs, 
Chicago, Il., August 27, 1973. 


(J) Corn, graded and blended, and soybeans, graded and 
blended.—Manufactured or produced under section 1313(b) by The 
Andersons (a partnership), Maumee, Ohio, with the use of yellow 
shelled dent corn, yellow dent corn on the cob, and yellow soybeans. 

Rate effective on articles manufactured on and after October 1, 
1972, and exported on and after August 1, 1973. 

Manufacturer’s drawback statements of March 22 and September 17, 
1973, forwarded to Regional Commissioner of Customs, Chicago, I]1., 
October 4, 1973. 


(K) Cushion covers, body panels, and identification pouches (auto- 
motive interior trim).—Manufactured under section 1313(b) by Allen 
Industries, Inc., Troy, Mich., at the factory of the corporation located 
at Herrin, Ill., with the use of unsupported vinyl plastic film (vinyl 
copolymer unsupported film), vinyl coated burlap needled and rayon 
felt, cotton seaming tape, and synthetic nylon and rayon fabric. 

Rate effective on articles manufactured on and after November 24, 
1971, and exported on and after December 4, 1971. 

Manufacturer’s drawback statements of October 9, 1972, May 16, 
and May 23, and July 16, 1973, forwarded to Regional Commissioner 
of Customs, Chicago, Ill., October 16, 1973. 


(L) Electrodes, graphite, unfinished—T.D. 68-87-G covering 
finished graphite electrodes manufactured under section 1313(b) by 
Great Lakes Carbon Corp., New York, N.Y., at its Morganton, 
N.C., factory, with the use of unfinished graphite electrodes, amended 
to cover unfinished graphite electrodes manufactured under section 
1313(b) by the company at its factories located at Rosamond, Calif., 
Morganton, N.C., and Niagara Falls, N.Y., with the use of calcined 
petroleum coke. 

Amendment effective on articles manufactured on and after March 
16, 1973, and exported on and after April 16, 1973. 

Supplemental statements of May 31, 1973, and August 13, 1973, 
forwarded to Regional Commissioner of Customs, New York, N.Y., 
September 5, 1973. 
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(M) Medicinals, cytarabine bulk, cytosar, panmycin hydrochlo- 
ride.—T.D. 50679-B, as amended, covering, among other things, 
medicinal products manufactured under section 1313(d) by the Up- 
john Co., Kalamazoo, Mich., with the use of domestic tax-paid alcohol, 
further amended to cover various medicinal products manufactured 
under section 1313(b) with the use of soya sterols; cytarabine bulk 
and cytosar manufactured under section 1313(b) with the use of cy- 
tarabine; and penmycin hydrochloride capsules manufactured under 
section 1313(b) with the use of tetracycline hydrochloride. 

Amendment effective on articles manufactured with the use of soya 
sterols on and after January 1, 1969, and exported on and after Jan- 
uary 1, 1970; on articles manufactured with the use of cytarabine on 
and after January 29, 1971, and exported on and after June 1, 1971; 
on articles manufactured with the use of tetracycline hydrochloride 
on and after February 1, 1972, and exported on and after February 15, 
1972. 

Manufacturer’s statements of April 10 and December 20, 1972, for- 
warded to Regional Commissioner of Customs, Chicago, IIl., Octo- 
ber 5, 1973. 


(N) Orange juice concentrate-—Manufactured under section 1313 


(b) by H. P. Hood, Inc., Dunedin, Fla., with the use of orange juice 
concentrate for manufacturing (unpalatable). 

Rate effective on articles manufactured on and after February 20, 
1973, and exported on and after February 28, 1973. 

I : 

Manufacturer’s statement of July 6, 1973, forwarded to Regional 

Commissioner of Customs, Miami, Fla., August 30, 1973. 
9 ? ? z 


(O) Penicillin, procaine, blends —T.D. 55492-K, as amended by 
T.D. 71-167-L, covering, among other things, procaine penicillin bulk 
powder intermediate manufactured under section 1513(b) by Pfizer, 
Inc., Brooklyn, N.Y., at its Brooklyn, N.Y., and Groton, Conn., fac- 
tories, with the use of procaine hydrochloride USP XVI, further 
amended to cover procaine penicillin blends manufactured by Pfizer, 
Inc., New York, N.Y., at its factory located at Groton, Conn., with 
the use of procaine hydrochloride USP. 

Amendment effective on articles manufactured on and after Sep- 
tember 1, 1969, and exported on and after January 1, 1970. 

Manufacturer’s supplemental statements of February 12 and Octo- 
ber 10, 1973, forwarded to Regional Commissioner of Customs, New 
York, N.Y., October 26, 1973. 


(P) Pharmaceutical products ——T.D. 52031-B, as amended, cover- 
ing among other things, QA 171F and 170E P-nitrobenzyl cephem 


526—-324—73—_4 
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nucleus HC] and QA 166G and 170D cephalexin disolvate manufac- 
tured by Eli Lilly and Co., Indianapolis, Ind., under section 1313(b) 
at its Clinton, Lafayette, and Indianapolis, Ind., factories, with the 
use of phenoxymethyl penicillin and potassium phenoxymethyl peni- 
cillin, and para-nitrobenzyl bromide, and para-toluene sulfonic acid, 
further amended to cover 7-amino cephalosporanic acid, cephaloridine 
sterilized ampoules (Keflin) manufactured by the company under 
section 1313(b) at the said factories with the use of phosphorus 
pentachloride. 

Amendment effective on articles manufactured on and after May 1, 
1972, and exported on and after October 16, 1972. 

Manufacturer’s supplemental statement of July 20, 1973, forwarded 
to Regional Commissioner of Customs, Chicago, Ill., September 18, 
1973. 


(Q) Phthalic anhydride derivatives (phthalimide, isatoic anhy- 
dride, methyl anthranilate, anthranilic acid, and saccharin) .—T.D. 
55587-N, covering, among other things, paints, varnishes, enamels, 
and alkyd resins manufactured under section 1313(b) by The Sherwin- 
Williams Co., Cleveland, Ohio, at its Newark, N.J.; Kensington, IIl.; 
Garland, Tex.; Oakland, Calif.; and Cleveland, Ohio, factories, with 
the use of, among other things, phthalic anhydride, amended to cover 
phthalimide, isatoic anhydride, methyl] anthranilate, anthranilic acid, 
and saccharin, manufactured by the company under section 1313(b), 
at the company’s factory located at St. Bernard, Ohio, with the use 
of molten or flake phthalic anhydride. 

Amendment effective on articles manufactured on and after Sep- 
tember 3, 1969, and exported on and after September 26, 1969. 

Manufacturer’s supplemental statements of April 16 and June 8, 
1973, forwarded to Regional Commissioner of Customs, New York, 
N.Y., October 5, 1973. 


(R) Polyurethane.—T.D. 51767-R, as amended, covering, among 
other things, plasticizers manufactured under section 1313(b) by 
Reichhold Chemicals, Inc., White Plains, N.J., at its Cambridge, 
Mass., factory, with the use of phthalic anhydride, adipic acid, and 
isooctyl alcohol, further amended to cover polyurethane manufactured 
by the corporation under section 1313(b) at its factories located at 
Detroit, Mich., and Elizabeth and Carteret, N.J., with the use of adipic 
acid. 

Amendment effective on articles manufactured on and after Au- 
gust 1, 1970, and exported on and after December 16, 1970. 
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Manufacturer’s supplemental statement of July 18, 1973, forwarded 
to Regional Commissioner of Customs, New York, N.Y., August 31, 
1973. 


(S) Reagents, flotation—T.D. 55550-P, as amended by T.D.’s 
72-80-E and 72-152-D, covering, among other things, cygon manu- 
factured under section 1313(b) by American Cyanamid Co., Wayne, 
N.J., at its Warners Plant, Linden, N.J., with the use of dimethoate 
technical, further amended to cover flotation reagents manufactured 
by the company under section 1313(b) at the said factory with the 
use of thiocarbanilide. 

Amendment effective on articles manufactured on and after July 1, 
1970, and exported on and after July .15, 1970. 

Manufacturer’s supplemental statement of December 14, 1972, for- 
warded to Regional Commissioner of Customs, New York, N.Y., Sep- 
tember 12, 1973. 


(T) Resin (stabilized), polypale, dymerex and 861—Manufac- 
tured under section 1313(b) by Hercules, Inc., Wilmington, Del., at its 
factories located at Hattiesburg, Miss., and Burlington, N.J., with the 
use of rosins. 

Rate effective on articles manufactured and exported on and after 
January 30, 1973. 

Manufacturer’s drawback statements of July 24 and October 10, 
1973, forwarded to Regional Commissioner of Customs, Baltimore, 
Md., October 31, 1973. 


(U) Santicizer 160 (butyl benzyl phthalate).—T.D. 55387-A, as 
amended by T.D.’s 56488-B and 68-163-C, covering among other 
things, Santicizer 409 manufactured under section 1313(b) by Mon- 
santo Chemical Co., St. Louis, Mo., at the factory of the company lo- 
cated at Everett, Mass., with the use of adipic acid, further amended 
to cover Santicizer 160 (butyl benzyl phthalate) manufactured by the 
company under section 1313(b) at its factory located at Bridgeport, 
N.J., with the use of N—Butanol (normal butyl] alcohol). 

Amendment effective on articles manufactured and exported on and 
after May 6, 1965. 

Manufacturer’s supplemental statements of June 26 and July 18, 
1973, forwarded to Regional Commissioner of Customs, Chicago, IIl., 
August 9, 1973. 


(V) Slimacide V-10.—Manufactured under section 1313(b) by 
Vinidium Manufacturing Corp., Vineland, N.J., with the use of 1,4 
butene diol, and on said articles manufactured by Vineland Chemical 
Co., Inc., successor. 
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Rate effective on articles manufactured and exported by Vinidium 
Manufacturing Corp., on and after August 28, 1969, and on articles 
manufactured by Vineland Chemical Co., Inc., which are exported 
on and after July 31, 1970, the date of succession. 

Manufacturer’s statements of June 29, 1972, and September 5, 1973, 


forwarded to Regional Commissioner of Customs, New York, N.Y., 
October 15, 1973. 


(W) Sorted wool.—T.D. 73-124-R, covering (1) scoured wool and 
wool top manufactured with the use of grease wool, and (2) wool top 
manufactured with the use of scoured wool, by Munro Wool, Inc., 
Boston, Mass., through its agents operating under rates of drawback 
established under section 1313(b) , amended to cover sorted wool manu- 
factured with the use of grease wool by the company through its agents 
operating under rates of drawback established under section 1313(b). 

Amendment effective on articles manufactured and exported on and 
after December 19, 1972. 

Manufacturer’s supplemental statement of August 15, 1973, for- 


warded to Regional Commissioner of Customs, Boston, Mass., Septem- 
ber 17, 1978. 


(X) Trucks, tractors, truck-tractors, fire appaartus, buses, off- 
highway equipment, replacement assemblies or component parts 
(Mack products).—T.D. 50145-N, as amended and particularly as 
amended by T.Ds. 71-74-Y and 72-196-N, covering, among other 
things, trucks, tractors, truck-tractors, fire apparatus, buses, and off- 
highway equipment manufactured under section 1313(b) by Mack 
Trucks, Inc., Allentown, Pa., at its factories located at Allentown, 
Pa.; Hagerstown, Md.; Somerville, N.J.; Cortland, N.Y.; and Hay- 
ward, Calif., with the use of diesel engines, connecting rods, injec- 
tion pumps, and clutches, further amended to cover trucks, tractors, 
truck-tractors, fire apparatus, buses, off-highway equipment, replace- 
ment assemblies or component parts (Mack products) manufactured 
under section 1313(b) by the said company at its above factories with 
the use of additional automotive component parts. 

Amendment effective on articles manufactured on and after June 1, 
1963, and exported on and after September 1, 1963. 

Supplemental statement of June 22, 1973, forwarded to Regional 
Commissioner of Customs, Baltimore, Md., October 19, 1973. 


(Y) Wére, stainless and low carbon steel; well screens and indus- 
trial screens —T.D. 55580-TT, as amended by T.D. 56549-S, covering 
well screens manufactured under section 1313(a) by Edward E. John- 
son, Inc., St. Paul, Minn., with the use of imported stainless steel rods, 
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and on well springs and stainless steel wire of various gauges and 
shapes manufactured under section 1313(b) by the said company with 
the use of stainless steel round wire, further amended to cover (1) such 
articles manufactured under section 1313 (a) and (b) by Universal 
Oil Products Co., New Brighton, Minn., successor, and (2) stainless 
steel and low carbon steel wire in various sizes and shapes, and well 
screens and industrial screens manufactured under section 1313(b) by 
the successor company at its factories located at New Brighton, Minn. ; 
and Thorofare, N.J., with the use of stainless steel round wire and low 
carbon steel wire. 

Amendment effective on articles covered by (1), above, which are 
exported on and after August 1, 1966, and by (2), above, which are 
manufactured and exported on and after October 27, 1971. 

Supplemental statement of October 27, 1971, forwarded to Regional 
Commissioner of Customs, Chicago, Ill., October 31, 1973. 


(Z) Yarn, nylon filament, texturized.—Manufactured under sec- 
tion 1313(b) by Kerilon Inc., Henderson, N.C., with the use of untex- 
turized nylon filament yarn. 

Rate effective on articles manufactured on and after October 12, 
1972, and exported on and after July 3, 1973. . 

Manufacturer’s drawback statement of August 23, 1973, forwarded 


a5 


to Regional Commissioners of Customs, Baltimore, Md.; New York, 
N.Y.; Boston, Mass., and Miami, Fla., September 27, 1973. 


Approval under section 22.6, Customs Regulations 


(1) Petroleum products—Manufactured under section 1313(b) 
by Macmillan Ring-F ree Oil Co., Inc., Los Angeles, Calif., at its Signal 
Hill and Carson, Calif., plants with the use of crude petroleum. 

Approval effective on articles manufactured on and after January 
1, 1972, and exported on and after July 10, 1972. 

Manufacturer’s statements of December 22, 1972, and July 26, 1973, 
forwarded to Regional Commissioner of Customs, San Francisco, 
Calif., September 12, 1973. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1109) 
AvuTrHENTIC Furnirure Propvucrs, Ine. v. Tue Untrep States 
No. 5518 (— F.2d —) 
. CLAssirication—Bunk Beps—UnassemMBLep—TSUS 


Decision and judgment of Customs Court overruling appellant’s 
protest to the classification of imported pieces of wooden bunk beds 
as parts of furniture under TSUS item 727.40, as modified, affirmed. 

. Parts or aN ArnricLE—UNFINISHED 
Parts of an article may be classified as the unfinished article itself 


only when the imported pieces constitute a substantially complete 
article, albeit in unassembled condition. 


. ABSENCE OF SUBSTANTIAL OR ESSENTIAL Part 


The application of the substantially complete test whereby the 
absence of a substantial or essential part, such as the missing side- 
rails, precludes classification as the unfinished article itself is well- 
founded in the case law. 


United States Court of Customs and Patent Appeals, 
November 15, 1973 


Appeal from United States Customs Court, C.D. 4362 


{ Affirmed. ] 


Leonard M. Fertman, Stein & Shostak, attorneys of record, for appellant. 
Irving Jeffe, Acting Assistant Attorney General, Andrew P. Vance, Chief, 
Customs Section, Velta A. Melnbrencis for the United States. 


[Oral argument October 1, 1973 by Mr. Fertman and Miss Melnbrencis] 
Before MarkKEy, Chief Judge, Rich, BALDWIN, LANE & MILLER, Associate Judges. 


Markey, Chief Judge. 
[1] This appeal is from the decision and judgment of the United 
States Customs Court, First Division, 68 Cust. Ct. 204, 343 F. Supp. 
28 
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1372, C.D. 4362 (1972) overruling appellant’s protest to the classifica- 
tion of imported pieces of wooden bunk beds as parts of furniture 
under TSUS item 727.40, as modified. Appellant, relying on General 
Interpretative Rule 10(h),’ claims the proper classification to be as 
furniture other than chairs under item 727.35, as modified. 

The merchandise consists of wooden headboards, footboards, posts, 
ladders and guardrails in unassembled condition. We agree with the 
lower court that the record establishes that siderails, which are not 
imported, are necessary to make the bunk bed units usable to the ulti- 
mate consumer. The issue lies in whether the absence of these siderails 
necessitates classification of the imported pieces as parts of furniture. 

[2] We find no error in the lower court’s holding that parts of 
an article may be classified as the unfinished article itself only when 
the imported pieces constitute a substantially complete article, albeit 
in unassembled condition. We fully agree that the definition of “un- 
finished” found in American Import Co. v. United States, 26 CCPA 72, 
T.D. 49612 (1938) and carried over to the TSUS in Finn Bros., Ine. v. 
United States, 59 CCPA 72, 454 F. 2d 1404, C.A.D. 1042 (1972) can be, 
and has been, employed only to distinguish, in the sense of the tariff 
schedules, the status of an unfinished article from the material of 
manufacture. The so-called “dedication to use” test found in those 
cases makes no distinction whatsoever between the unfinished article 
and parts thereof. 

Appellant argues before us that the “substantially complete” test 
of the lower court fails to provide sufficient guidelines for determining 
proper classification and proposes in its stead a “dedication to use” 
test applied “with reason.” Recognizing that adoption of a naked 
“dedication to use” test would effectively eliminate competing parts 
provisions, appellant advances a modified version, namely, dedication 
to use in conjunction with an evaluation of the quantum, utilitarian 
function, and other relevant characteristics of the imported pieces. 

We cannot, however, agree that such a test is more definitive than 
that set forth by the lower court. Nor can we find any support for 
this interpretation of the import of Rule 10(h), in particular with 
respect to the classification of furniture, in the cases cited by appel- 
lant. Both Hurricane Import Co. v. United States, 58 Cust. Ct. 541, 
C.D. 3046 (1967) and Abercrombie & Fitch Co. v. United States, 10 
Cust. Ct. 382, Abs. 47958 (1948) were cases involving classification 
under the Tariff Act of 1930. There was no counterpart to Rule 10(h). 
The furniture provision itself drew the distinction between “wholly 


110. General Interpretative Rules. For the purposes of these schedules. 


* a * * * * mn 
(h) unless the context requires otherwise, a tariff description for an article covers such 
article, whether assembled or not assembled, and whether finished or not finished ; 


* * * * * * * 
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or partly finished” furniture and “parts thereof” rather than between 
“finished or not finished” and “parts.” 

Appellant's final contention is that, even if the “substantially com- 
plete” test be the proper criterion, the imported mercandise meets 
that standard in that the major and most significant parts have been 
imported and are sold as imported. It is emphasized that the siderails 
necessary to hold the bed upright are often offered for sale separately 
or even supplied by the consumer himself and a comparison is drawn 
with the incomplete furniture classified as “partly finished” in the 
Abercrombie and Hurricane cases. 

[3] Considering as we must, however, the goods in their imported 
form, we find the missing siderails to be an essential item. We thus 
find no basis for overturning the lower court’s finding that the im- 
ported pieces constituted less than a substantially complete bunk bed. 
We consider the application of the test, whereby the absence of a 
substantial or essential part precludes classification as the unfinished 
article itself, to be well founded in the case law so ably discussed by 
the lower court and aptly followed in the present case. 

The decision and judgment of the Customs Court is affirmed. 


Mutter, Judge, dissenting, with whom Ricu, J., joins. 


I believe the majority opinion not only misstates the test to be 
applied in determining when parts of an article cannot be classified 
as the unfinished article itself but misapplies the test it states. 

The test is not, as the majority opinion states, the absence of a 
substantial or essential part, but, rather, the absence of a substantial 
and essential part. Twin Pin Co. of U.S.A., Inc. v. United States, 24 
Cust. Ct. 430, Abstract No. 54254 (1950). 

The issue is well stated by the majority opinion, namely: whether 
the absence of the side rails necessitates classification of the im- 
ported merchandise as “parts of furniture.” However, in applying 
the test, it proposes to consider the word “essential” only in the 
functional rather than the commercial sense, namely: that without 
the side rails the merchandise in question is not “usable” as bunk beds 
to the ultimate consumers. 

Following this approach, nuts and bolts to hold the parts of a bed 
together to make it “usable” would be considered “essential,” so that 
their absence would preclude classification of such parts as “furniture” 
rather than “parts of furniture”—a result that I cannot perceive this 
court permitting. The side rails here, as pointed out by appellant, act 
as the hardware holding the merchandise together and are analogous 
to nuts and bolts. Moreover, it appears from the record that in the case 
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of many consumers the merchandise was “usable” (in the “commercial 
sense”) because they already had side rails. Thus, on cross-examina- 
tion, a sales representative for appellant (and former buyer in the 
bedding department of Macy’s, California) testified : 
Q. Are you saying that an ordinary bed is sold without side 
rails? 
A. It could be sold either way. It can be sold with side rails; 


it can be sold without. Many times we have customers that come 
in who have side rails, and we sell them without side rails. . . . 


The case of Abercrombie & Fitch Co. v. United States, 10 Cust. Ct. 
382, Abstract No. 47958 (1943) is clearly in point. There the articles, 
each of which comprised only the base of a table, were held by the 
Customs Court to be dutiable as “partly finished tables rather than 
parts of tables.” The court pointed out “that the greater part by far 
of the table to be finished is incorporated in each of the imported 
articles” and that the addition of a glass top after importation made 
the articles “suitable for use as tables.” 

The majority opinion apparently seeks to distinguish the Aber- 
crombie case by noting that it involved the Tariff Act of 1930, wherein 
the furniture provision itself drew the distinction between “wholly or 
partly finished” furniture and “parts thereof”; whereas this case 
involves the distinction under the Tariff Schedules, including Rule 
10(h), between “finished or not finished” furniture and “Parts of 
furniture.” But the Abercrombie case cannot be so distinguished. The 
court there held that the articles were not parts, but partly finished 
tables, even though the tops were obviously essential (in the functional 
sense) to make them usable as tables. So, too, this court should hold 
that the merchandise in question is not parts, but furniture, finished or 
not finished), even though side rails are essential (in the functional 
sense) to make it usable as bunkbeds. 

Perhaps my chief difficulty with the majority opinion is that it 
simply ignores the clear, corroborated, and uncontroverted evidence 
before the Customs Court regarding practice in the furniture trade 
which, in the absence of a contrary indication by the Congress, is con- 
troling. Vylos Trading Company v. United States, 37 CCPA 71, 
C.A.D. 422 (1949) and cases cited therein. That practice was to market 
the merchandise as substantially complete bunk beds. Thus, appellants’ 
sales representative, again on cross-examination, further testified: 

Judge Watson: Are you familiar with how beds are offered 


for sale to the ultimate consumer ? 
The Witness: Yes, I am. 
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Judge Watson: Are side rails offered separately with bunk 
beds—and when I say, “are they offered separately” : are they sold 
separately / 

The Witness: Yes, sir. 

Judge Watson: Is there any additional price over and above 
that of the bed that is sold? 

The Witness: Yes, there is. 


This same witness, on cross-examination by government’s counsel, 
then testified : 


> In your opinion, it is a complete bed without a side rail? 
A. Using the terminology of the word “bed” in the trade, yes. 


No witnesses were produced by the government. 
Pages from a Sears & Roebuck catalog (appellant’s Exhibit 1) fully 
corroborate the above testimony. On one page is the designation : 
BUNK BEDS TO SUIT YOUR EVERY NEED 


On the same page appears the following: 


Bunk Beds include head and footboards, guardrail ladders. 

Bunk Outfits include above items plus steel link springs and your 
choice of 152-coil inner spring, or 4-inch Serofoam polyurethane 
mattress. With cotton and rayon covers. 


The distinction between “beds” and “outfits” appears throughout the 


price list. Three different “Bunk Beds” (without rails) are listed: a 
double-decker at $54.95; a triple-decker at $69.95 ; and another double- 
decker at $99.95. Each listing refers to the following item : 

Rails for Bunk Beds without springs 
These are priced at $4.99 per set of two, with the notation that 1 set is 
needed for each bed. 

Frem the standpoint of price relationships alone, honest differences 
might arise over whether the rails constitute a “substantial part.” But 
from the standpoint of the furniture trade, which is controlling, they 
are not so substantial as to preclude marketing the merchandise in 
question to dealers and the ultimate consumer as “Furniture” rather 
than “Parts of furniture.” 

In view of the foregoing, I conclude that appellant has sustained 
its burden of proving that classification of the merchandise in question 
as “Parts of furniture,” under 727.40 of the Tariff Schedules, is errone- 
ous and that classification as “Furniture other than chairs,” whether 
finished or unfinished, under item 727.35 of the Tariff Schedules and 
Rule 10(h), is proper. 

I would reverse. 
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proved that the government’s classification was erroneous, it has 
failed to prove any of its affirmative claims. Therefore, the protest 
must be overruled without affirming the government's classification. 


Court No. 69/39396 


Port of Detroit 
[Overruled.] 
(Decided November 5, 1973) 


Price, Cushman, Keck, Mahin & Cate (James A. Broderick and Edward 8 
Silber of counsel) for the plaintiff. 

Irving Jaffe, Acting Assistant Attorney General (Frederick L. Ikenson, trial 
attorney), for the defendant. 


Maerz, Judge: This is an action by an American manufacturer 
challenging the classification by the government of certain imported 
fiberboard,’ having a density of approximately 42 pounds per cubic 
foot,? under item 245.90 of the tariff schedules as “Building boards 
not specially provided for, whether or not face finished: * * * Other 
boards, of vegetable fibers (including wood fibers).” In accordance 
with that item, duty was assessed at 2 per centum ad valorem. 

Plaintiff contends that the merchandise is “hardboard” and claims 
alternatively that it is properly classifiable under one of the follow- 
ing four provisions: 


Hardboard, whether or not face finished : 
Not face finished; and oil treated, 
whether or not regarded as tem- 
pered, but not otherwise face fin- 
ished : 
245.00 Valued not over $48.331/ , 
short ton 12% ad val. 
245.10 Valued over $48.3314 but not 
over $96.6624 per short ton_--. 12% ad val. 
but not more 
than $7.25 
per _ short 
ton. 
Valued over $96.6624 per short 
7.5% ad val. 
245.30 Other 21.5% ad val. 


The parties agree that the imported merchandise consists of hard 
fiberboards, 7/16-inch thick, made up of wood fibers bonded under 
heat and pressure, having a smooth finish on one surface and a screen 
finish on the other, with a density of approximately 42 pounds per 


1The fiberboard in question was imported in May 1969 from Canada by the Abitibi 
Corporation, the party-in-interest. Abitibi, it is to be noted, took no part in the case. 

2 Density is the weight of a substance in relation to its volume and is usually expressed 
as pounds per cubic foot. 
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cubic foot. The imported boards were manufactured under a process 
known in the hardboard industry as the “wet process.” In this 
process, wood chips are reduced to fibers and fiber bundles, to which 
resins, binders, and waterproofing agents are added. The resulting 
substances are then heated and formed into a board under a hot 
press. 

Against this background, plaintiff contends that the common 
meaning of the term “hardboard” at the date of enactment of the 
tariff schedules in 1962 encompassed fiberboard, such as the imported 
merchandise, with a density less than 50 pounds per cubic foot. In 
contrast, the government argues that at the time of the enactment 
of the tariff schedules in 1962, the common meaning of the term 
“hardboard” did not embrace fiberboard, such as that involved here, 
which had a density of less than 50 pounds per cubic foot.* Thus, the 
question presented is whether the common meaning of the term “hard- 
board” at the time of enactment of the tariff schedules encompassed 
fiberboard with a density less than 50 pounds per cubic foot, i.e., 42 
pounds per cubic foot. 


I 


At the outset, it is clear that the term “hardboard” is an eo nomine 
designation which, without limitation or a demonstrated legislative in- 
tent, judicial decision, or administrative practice to the contrary, 
and without proof of commercial designation, will include all forms 
of the article. United States v. Victoria Gin Co., 48 CCPA 33, C.A.D. 
759 (1960); Nootka Packing Co. v. United States, 22 CCPA 464, 
T.D. 47464 (1935); John L. Westland & Son, Inc. v. United States, 
42 Cust. Ct. 229. C.D. 2091 (1959). It is equally clear that Congress 
is regarded as having used the name of an article in its commercial 
sense which, in the absence of evidence to the contrary, is presumed 
to be the common meaning the word has in ordinary use. United States 
v. Victoria Gin Co., supra, 48 CCPA at 35. No commercial designation 
having been established here, it is thus necessary to ascertain the 
common meaning of the imported merchandise. On this aspect, as 
pointed out in United States v. John B. Stetson Co., 21 CCPA 3, 9, 
T.D. 46319 (1933) : 

* * * The common meaning to be attached to a term or word 
used by the Congress in @ provision of a tariff act is a matter to 


3In paragraph 23 of its answer to the complaint, defendant interposed an affirmative 
defense that “‘[a]t the time of the effective date of the tariff schedules, there existed a 
commercial designation of ‘hardboard’ which did not include board having the physical 
characteristics of the merchandise in issue.’”’ However, defendant offered no evidence at 
trial nor presented any argument in its brief in support of this affirmative defense. In 
these circumstances, the affirmative defense on the basis of commercial designation is 
dismissed. 
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be determined by the court having the same under consideration. 
In making this determonation the court may rely upon its own 
understanding of the word or term used, and it may assist its own 
understanding by reference to the works of standard lexicogra- 
phers, scientific authorities, the testimony of witnesses, or by such 
other means as may be available. If testimony be offered upon the 
common meaning of a statutory word or term such testimony is 
advisory only and has no binding effect on the court. * * * 


Finally, it is axiomatic that the common meaning of an co nomine 
tariff provision is to be determined and is fixed at the date of its 
enactment, and does not fluctuate as the meaning of words might 
subsequently vary. E.g., Hoyt, Shepston & Sciaroni v. United States, 
52 CCPA 101, 103-104, C.A.D. 865 (1965); Davies Turner & Co. v. 
United States 45 CCPA 39, 41-42, C.A.D. 669 (1957) ; United States 
v. Victoria Gin Co., supra, 48 CCPA at 37. Applying that principle 
here, it is important to observe that the date of enactment of the 
yarious hardboard provisions in the tariff schedules was May 24, 
1962—the date of enactment of the Tariff Classification Act of 1962. 
76 Stat. 72. See Arthur J. Fritz & Co. v. United States, 59 CCPA 46, 
C.A.D. 1036 (1971) ; United States v. National Silver Co., 59 CCPA 
64, C.A.D. 1040 (1972). 

For the reasons that follow, it is concluded that in or about 1962, 
and prior thereto, fiberboard, such as the imported merchandise, hav- 
ing a density of less than 50 pounds per cubic foot, was within the 
common meaning of “hardboard.” 


II 


We turn first to the record which consists of the testimony of 5 
witnesses (all of whom were called by the plaintiff), one joint exhibit 
(a stipulation) , 21 exhibits that were introduced by plaintiff and 24 ex- 
hibits that were introduced by defendant. In the circumstances of 
the present case, it is believed that the record is best understood by 
summarizing the testimony that was presented. 

Plaintiffs first witness was Wayne C. et a research engineer 
for the Forest Products Laboratory of the U. S. Department of Agri- 
culture’s Forest Service. He obtained his daeve ee in engineering in 1936 
from the University of Wisconsin and became a registered profes- 
sional engineer in the State of Wisconsin in 1940. He belongs to 
numerous engineering societies, among which are the Forest Products 
Research Society and the American Society for Testing and Materials 
where he served as chairman of the committee on wood and chairman 
of the subcommittee on wood-based fiber and particle panel materials. 

In 1966, Lewis received the Award of Merit and title of fellow in 
the American Society for Testing and Materials (hereinafter referred 
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to as “ASTM”) and in 1968 he won the Gottshalk Award for out- 
standing service to that society. Through 1971, he had published 47 
papers and articles on the subject of wood, of which more than 15 
dealt with hardboard. 

Lewis’ employer, the Forest Products Laboratory, is a national re- 
search laboratory and deals with forest products utilization. It main- 
tains close cooperation with, and frequently acts as consultant for, 
the National Bureau of Standards. During the past seven years, the 
Forest Products Laboratory completed a basic study on high density 
hardboard, which study was conceived by Lewis and the work done 
under his direction. 

Lewis testified that the imported fiberboard—which had a density 
of 42 pounds per cubic foot—was considered by the trade in 1962 and 
1963 to be hardboard. The trade, he said, consisted of builders, car- 
penters, building officials, architects, jobbers and retailers. 

Another factor of relevance of this aspect is that prior to 1963, the 
Bureau of Census, Department of Commerce, classified hardboard in 
Standard Industrial Classification Code 26613, and that the definition 
for this code number was “hard pressed fiberboard (over 26 pounds 
per cubic foot).” [Emphasis added.] It is further relevant in this re- 
spect that Lewis testified that in 1962 and 1963, the trade considered 
as hardboard, board that had a minimum density of 26 pounds per 
cubic foot. In short, the testimony of Lewis on this score indicates 
that the industry definition of the term hardboard, i.e., board having a 
minimum density of 26 pounds per cubic foot, was the same as the 
Census Bureau’s definition of the term.* 

On cross-examination, Lewis testified that the hardboard industry 
had undergone an evolution since the product was invented in 1928. 
In this connection, he stated that the first hardboard products manu- 
factured on a large scale were very dense and that even at the end of 
World War I, there was no manufacturer of significance making 
board in the 31 to 50 pound per cubic foot density range. It was in 
this context that in the 1950’s Lewis coined the term mediwm-density 
building fiberboard to describe hardboards in the 31 to 50 pound per 
cubic foot density range because he believed such products would soon 
be developed and produced. His expectations in this regard soon came 
to pass, and by the late 1950’s and early 1960’s, several commercial 
products in the 31 to 50 pound per cubic foot density range began to 
appear in the commerce of the United States. 

Further, on cross-examination, Lewis testified that while there was 
a distinction in the 1962-63 period between hardboard and medium- 


4 Additionally, Lewis testified that at the present time the minimum density require- 
ment for board to be considered hardboard is 31 pounds per cubic foot. 
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density building fiberboard, it was not a clear-cut one. For according 
to the witness, in that period the industry was an evolving one from 
the standpoint of developing products to satisfy the need for house 
siding materials, and so far as the trade was concerned, both medium- 
density building fiberboard and fiberboard having a density of over 
50 pounds per cubic foot were regarded as hardboard. 

It is to be added that Lewis was technical adviser for a publication 
entitled “Commercial Standard CS251-63” that was issued by the 
Commodity Standards Division of the U.S. Department of Commerce, 
effective February 11, 1963. Section 2.2 of that standard defined hard- 
board as “a board material manufactured of wood fibers, refined or 
partly refined and formed into a panel having a density range of 
approximately 50 to 80 pounds per cubic foot under carefully con- 
trolled optimum combinations of consolidating pressure, heat, and 
moisture so that the board produced has a characteristic natural 
ligneous bond.” [Emphasis added.] Lewis testified that this definition 
of hardboard was technically recognized and was one that he himself 
as a scientist followed. However, he emphasized with respect to the 
50 pound per cubic foot minimum density requirement specified in 
the definition, (1) that in the period 1962-63 and prior thereto, the 
industry understood the term hardboard to be board having a density 
of 26 pounds per cubic foot and over; (2) that, therefore, the “Com- 
mercial Standard” definition did not reflect the industry’s understand- 
ing of the term hardboard in the foregoing period; (3) that during 
this period, the industry neither recognized nor followed the “Com- 
mercial Standard” definition; and (4) that in light of these considera- 
tions, as soon as the “Commercial Standard” definition was published, 
the industry requested a change in the minimum density requirement.® 

Lewis’ attention was then directed to the ASTM standards for 
building fiberboards which appeared in the “Zentative Definitions of 
Terms Revatina To Woop-Base Freer anp Particte Panet Ma- 
TERIALS.”’ These “tentative definitions,’’ which were issued in 1958 and 
revised in 1960 and 1963, all provided as follows: 


CLASSIFICATION OF Frsrous-FELTED Boarps 


Structural Insulating Board.—A fibrous-felted, homogeneous, or 


laminated panel having a density range of approximately 10 
to 26 lb per cu ft, manufactured of refined or partly refined 
ligno-cellulosic fibers with a primary integral bond, and to 
which other materials may have been added during manufacture 
to improve certain properties. 





5In 1966 the Commercial Standard definition was revised to include as hardboard, 
board that had a density as low as 31 pounds per cubic foot. 
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Medium-Density Building Fiberboard.—A felted, homogeneous, 


or laminated panel having a density range of approximately 26 
to 50 lb per cu ft, manufactured of refined or partly refined 
ees -celjulosic fibers with a primary integral bond, and to 


which other materials may have been added during manufacture 
to improve certain properties. 


Hardboard.—A_ fibrous-felted, homogeneous, or laminated panel 


having a density range of approximately 50 to 80 lb per cu ft, 
manufactured under carefully controlled optimum ¢ ai inations 
of consolidating pressure, heat, and moisture so that a softening 
of lignin occurs and the board produced has a characteristic 
natural ligneous bond, and to which other materials may have 
been added during manufacture to improve certain properties.* 


The witness Lewis testified that these definitions were not the defini- 
tions known in the industry in 1958, and that in 1962-63 the common 
meaning of the word hardboard was not the same as the ASTM 
meaning. 

Plaintiff’s second witness was Frank E. O’Dowd, executive market- 
ing director of building products for the Edward Hines Lumber Co. 
(hereinafter referred to as “Hines”). Hines is a Chicago based lumber 
company with lumber manufacturing facilities in four western states. 
It also has sawmills in Louisiana, Mississippi and Arkansas, six whole- 
sale distribution warehouses in the middle west and 25 retail lumber 
yards in the Chicago area. 

O’Dowd has been with the Hines company for 30 years, and in 1963 
was the general manager of its wholesale warehouse division. In that 
capacity, he was involved in management, funding, maintaining con- 
tact with suppliers and customers, directing sales, and general opera- 
tion of the warehouses. He testified that from 1955 to 1965, Hines manu- 
factured a number of hardboard products under the trade name of 
Allwood. It also handled hardboard products of other manufacturers 
such as the Insulite Division of Minnesota and Ontario Paper Co. and 
the Armstrong Cork Company. 

O’Dowd produced sales analysis sheets for Hines’ Skokie Warehouse 
for December 1962 and December 1963. Classification #5 on these 
sheets reads “Harpsoarp Nor Atiwoop,” which covered “hardboard” 
products other than Allwood that Hines distributed. Included in this 
category were (i) Insulite’s Primed Siding which, in the period in 
question, had a density of 34 to 38 pounds per cubic foot; and (ii) a 
fiberboard siding product of the Armstrong Cork Company which, 
beginning in early 1962, had a density of 37 pounds per cubic foot. 


6In 1967, the ASTM likewise made a revision in its definition of hardboard similar to 
that made in the Commercial Standard. 
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Based upon his 30 years of experience in marketing and selling in the 
building materials industry, O’Dowd was of the opinion that in 1962- 
63 the industry considered hardboard as: 


** * a building product that is made by grinding up solid wood, 


first, into chips, and thence back into wood fibers, and joining those 
fibers with liquids and adhesives, and binding them into a mat that, 
in the case of hardboard, is pressed into a finished product of 
various thicknesses * * *, 

O’Dowd further testified that the imported merchandise in issue here 
would have been considered hardboard in 1962-63 and would be con- 
sidered hardboard today. 

Plaintiff’s next witness was Kenneth R. Peterson, the technical 
director of the American Hardboard Association—a trade association 
located in Chicago, Illinois—made up of hardwood manufacturers in 
the United States for the purpose of exchanging technical, scientific, 
production and educational information. He has been the technical 
director of the association since 1966 and, through the technical com- 
mittee, he conducts research and determines test methods of standards, 
specifications, and educational material. 

The witness obtained a B.S. degree in forest management from the 
University of Massachusetts in 1953 and an M.S. degree in wood 
science and technology from Yale in 1955. He then worked on the 
research staff at Yale while a graduate student until 1955, when he 
became professor of wood science and technology at the University of 
Illinois, after which he joined the Hardboard Association in 1966. He 
stated that beginning in 1960, and periodically thereafter while he was 
a college professor, he took his class through three hardboard plants to 
show the students the various hardboard operations. 

The witness Peterson further testified that he supervised the tests 
of samples of the imported merchandise at the Masonite Research 
Laboratories in St. Charles, Illinois and that on the basis of these 
tests found that the density was approximately 42 pounds per cubic 
foot. He stated that he would definitely have identified the imported 
merchandise as hardboard in 1962 and 1963 and that it would have 
been considered hardboard by the industry in 1962-63. In this con- 
nection, it is to be noted that the American Hardboard Association’s 
Articles of Association for the years 1953, 1955, 1959, 1960, 1961, 1962 
and 1963 define “Hardboard” as a “board comprised of inter-felted 
ligno-cellulosic wood fibers consolidated under heat and pressure and 
having a specific gravity greater than 0.5 [31.15 pounds per cubic 
foot ].” 7 


7A specific gravity of 1.0 equals a density of approximately 62.3 pounds per cubic foot. 
Perry, Chemical Engineers’ Handbook 38 (3d ed., 1950). 
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Plaintiff's next witness was Ray C. Marck, the manager of the Test- 
ing and Analysis Section of the Research Center of the Masonite Cor- 
poration, where he is in charge of testing functions for the research 
center. His additional duties include securing competitive data on 
other products, preparing special display samples and preparing sta- 
tistical data on Masonite’s and competitors’ products. The witness has 
been employed by Masonite since 1959 and from 1962 to 1964 was man- 
ager of a Masonite siding plant. 

Since about 1930, he testified, Masonite has manufactured a product 
known as Quarterboard which is still manufactured at the present 
time in substantially the same manner as in 1930. Quarterboard, he 
stated, had a density in 1962-63 ranging from 36 to 40 pounds per eubie 
foot, and was considered by Masonite to be hardboard. He added that 
Insulite siding—which, as previously noted, had a density of 34 to 38 
pounds per cubic foot—was a hardboard product that was competitive 
with Quarterboard. 

Plaintiff’s last witness was Dr. Poo Chow, a professor of wood 
science in the Forestry Department of the University of Illinois. The 
witness received a B.A. degree in forestry from the Taiwan Provincial 
College of Agriculture in 1957, an M.A. degree in forest products from 
Louisiana State University in 1961, and a Ph.D. in wood science tech- 
nology, forest products, from Michigan State University in 1969. At 
the University of Illinois, he has taught courses in moisture rela- 
tionship and mechanical properties of lumber; plywood, particle 
board, and fiberboard; and physical properties of wood-based 
materials. 

Prior to receiving his doctorate, Chow was employed by Pope & 
Talbot Corp., Oak Ridge, Oregon, from 1962 to 1966. In 1962 he 
was a laboratory assistant for that company; in 1963-64 he was the 
company’s laboratory director and technical director; and in 1966 
he was the quality control supervisor for the company’s particle board 
and hardboard plants. As part of his duties, he also tested all the 
commercial hardboards that were available during 1962-63 because 
Pope & Talbot intended to build a new hardboard plant and, as a 
preliminary step, to develop a new product which would be at least 
equivalent to or better than any hardboard product then on the market. 

To carry out this project, Chow developed two new hardboard 
products in 1962—Customfiber, which was a thicker type of hard- 
board, with a density ranging from 44 to 55 pounds per cubic foot, 
and Customite, which was a thinner hardboard. The variance in den- 
sity, he testified, was dependent. upon the end use of the product. 
Thus, when a more stable board was needed with better insulation 
properties and less linear expansion, the density would be below 48 
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pounds per cubic foot. On the other hand, when greater strength and 
machinability around the board edge was required, higher densities 
were utilized up to 55 pounds per cubic foot. 

Chow further stated that there was no significance to a density of 
50 pounds per cubic foot and that the word “hardboard” described 
both Customfiber and Customite. In developing these two new hard- 
board products, Chow compared them with competing hardboard 
products such as those produced by Masonite, Insulite, and Armstrong, 
all of which, he said, were, in 1962, referred to in meetings and dis- 
cussions with sales and marketing personnel at Pope & Talbot as hard- 
board. The witness defined “hardboard” as “a generic term for sheet 
panel products, made from ligno-cellulosic wood fiber, of vegetable 
fiber material, and consolidated under * * * high temperature and 
pressure in the hot press.” 

Based upon his examination of representative samples of the im- 
ported merchandise, the witness stated they would have been con- 
sidered by the industry as hardboard in 1962-63. 

Chow further testified that he agreed with the following state- 
ment in the Forestry Handbook (1961 ed.) p. 14.64: 


Hardboard is variously defined. It was originally a screen- 
backed, wet-felted board with a specific gravity of 0.9 [57 pounds 
per cubic foot] to 1.1 [68 pounds per cubic foot]. A more compre- 
hensive definition is a fiberboard composed of vegetable fiber and 
natural and added binders, formed in a mat, and pressed and 
heated so that the resulting product is an essentially homogeneous 
sheet. The minimum specific gravity is subject to debate. * * * 


On cross-examination, Chow stated that while attending Louisiana 
State University in 1961, his professor used the foregoing definition 
and likewise indicated that the specific gravity of hardboard was the 
subject of debate. However, he emphasized that there was no contro- 
versy so far as the industry was concerned; that in the 1962-63 period 
fiberboard having a density of less than 50 pounds per cubic foot was 
considered by the industry to be hardboard; and that in that period, 
the term “medium-density fiberboard” was superfluous since it was 
encompassed within the meaning of the term “hardboard.” 


iil 


From the foregoing, it is apparent that testimony concerning trade 
usage was unanimous that the imported board would have been called 
hardboard in 1962-63. Every witness who testified stated unequivocally 
that at the date of the enactment of the tariff schedules in 1962, the 
imported merchandise would have been considered by the industry to 
be hardboard. The defendant offered no testimony to the contrary as 
to trade usage. 
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Moreover, fiberboard products with densities even lower than that 
of the imported merchandise were called hardboard in 1962-63. Thus, 
the witness O’Dowd testified that Insulite Primed Siding, with a 
density of only 34-88 pounds per cubic foot was called hardboard by 
the trade. In addition, Insulite Primed Siding, Armstrong Siding, 
with a density of only 37 pounds per cubic foot, and Tuff-Wood 
Primed Siding, with a density of only 34-38 pounds per cubic foot, 
were all advertised as hardboard in the 1962-63 period. 

It is to be noted that the word hardboard was coined by William 
H. Mason, the inventor of the product, and contained no minimum 
density requirement, Thus, the basic patent for hardboard (Patent 
No. 1,663,505) which was issued in 1928, contained the following 
language : 


The production from natural wood * * * of coherent, grainless, 
hard, dense, stiff, and strong products having practically all the 
characteristics of natural wood, but of increased density, and re- 
made so as to be without grain and free from the weakness which 
natural wood has “across the grain”. 


Similarly, dictionaries in defining hardboard make no mention of 
minimum densities. For example, Webster’s Third New International 
Dictionary (1961 ed.) defines hardboard as: 


A composition board made by shredding wood chips by sudden 
release of high steam pressure and then compressing them with or 
without added binders or other materials at high temperatures. 


Also, as previously mentioned, the Articles of Association of the 
American Hardboard Association for the period in question defined 
“Hardboard” as a “board * * * having a specific gravity greater than 
0.5 [31.15 pounds per cubic foot ].” 

Additionally, it is significant that the term hardboard, as defined by 
the Supreme Court in a decision prior to the enactment of the tariff 
schedules, encompassed merchandise, such as that involved here, which 
had a density of less than 50 pounds per cubic foot. Thus, in United 
States v. Masonite Corp., 316 U.S. 265, 267-8 (1942), the Court defined 
the term as follows: 


* * * Hardboard—a homogeneous, hard, dense, grainless, syn- 
thetic board—is made from wood chips. It has a high tensile 
strength, low water absorption and a density that ranges from 30 
to 60 lbs. per cubic foot. It is used in the building industry as wall- 
board, paneling, flooring, ceilings and forms into which concrete 
is poured. * * * [Emphasis added. ]® 


8 See also F. S. Whelan & Sons v. United States, 34 Cust. Ct. 208, 211, C.D. 1706, 136 
F. Supp. 328 (1955) ; F. S. Whelan € Sons v. United States, 40 Cust. Ct. 192, 195, C.D. 1982 
(1958). 
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IV 

Defendant, however, insists that there was am intention on the part 
of Congress in 1962 to limit the term hardboard as used in the tariff 
schedules to fiberboard with a minimum density of 50 pounds per 
cubic foot. As support for this conclusion, defendant points out that 
in a memorandum, dated July 1, 1954, to the Senate Committee on 
Finance and the House Committee on W ays and Means, “on S. 3670 
and H.R. 9666, identical bills ‘to amend section 1001, paragraph 412 
of the Tariff Act of 1930, with respect to hardboard’,” the Tariff Com- 
mission stated (defendant’s exhibit A, pp. 1-2) : 


* *& 


This term [hardboard], the Commission understands, was 
originally coined by the Masonite Corporation but has now be- 
come generic and is used in commerce in the United States to de- 
scribe a board. usu: ally smocth-surfaced on one side and “screen- 
marked” on the other, manufactured from cellulosic fibers in 
thicknesses generally from one-eighth to five-six teent! is of an inch 
and in densities rang ing from approx rimately 50 to 75 pounds per 
cubic foot. There is also produced domestically and abroad a so- 
called semihard board of lesser density. W heti iver this latter prod- 
uct would be included in the term “hardboard” the Commission 
is unable to state definitely, but it seems doubtful that it would. 
[Emphasis added.] 


Defendant also notes that during the debate on H.R. 9666, 83d Cong., 


2d Sess. (100 Cong. Rec. 12802 (1954) ) and in the Comn Littee teport 
which accompanied the bill (H. Rept. 2265, 83d Cong., 2d Sess. 2 


105 


(1954) ), the following was stated: 


* * This board [hardboard] is manufactured from cellulosic 
fibers in thicknesses generally from one-eighth to five-sixteenths 
of an inch and in densities ranging from approximately 50 to 75 
pounds per cubic foot.® 


Against this background, defendant contends that the eventual enact- 
ment in 1962 of the hardboard provi isions amounted to legislative ap- 


proval of the earlier Tariff Commission > aeRO of 1954, “its h, 
defendant says, was itself ratified by the House and Senate in 1954 and 
1955, respectively, as evidenced by H. Rept. 296% , SUPTA. 


® Although the House passed an amended version of H.R. 9666 in the second session 
of the 88d Congress and the Senate in the next session of Congress in 1955 (S4th Cong., 
ist Sess.) passed a similar provision as an amendment to a tariff bill, the Conference 
Committee deleted the hardboard reclassification portion of the bill in response to a 
letter from the President, This letter stated that “[b]y the Customs Simplification Act of 
1954, the Congress instru ted the U.S. Tariff Commission to review the entire schedule 
of — eli cations and to recommend changes needed to remove anomalies and 
injustices. Action now by the Congress on any specific commodity would directly contra- 
vene this process which assures all industries of an orderly method for full consideration 
of their classification problems.” See Tariff Classification Study, Explanatory and Back- 
ground Materials, Schedule 2, at 205, 276 (1960). 
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Regarding the Tariff Commission’s memorandum of 1954, it must 
be borne in mind that the principal issue before the Commission at that 
time was whether products known as hardboard should be dutiable 
under the general classification “Papers and Books” or whether such 
products should be classified as “Wood and Manufactures of.” Accord- 
ingly, the thrust of the Commission’s memorandum was not directed 
toward distinguishing various kinds of fiber boards from one another, 
but rather toward determining whether such products were properly 
classified as wood or as paper. ‘Moreover, , the language of the proposed 
amendment to the Tariff Act of 1930, as contained in the Commission’s 
1954 memorandum, was different from that which was ultimately 
adopted by Congress in 1962. For when the tariff schedules were en- 


acted some eight years after the Commission’s memorandum, Congress 


chose to employ the undefined and unexplained term, hardboard. On 
the other hand, the language before the Commission in 1954 was as fol- 
lows (defendant's exhibit A, p.1) : 
hardboard when comprised of interfelted lignocellulosic fibers 
consolidated under heat and pressure into a board characterized 
by a predominantly natural bond. | Emphasis added. } 


Thus, a board would not be described by the foregoing language 


before the Commission unless it was “characterized by a predominantly 
natural bond.” It is not clear, even today, whether fiberboards in the 
26 to 50 ere per cubic foot density range are characterized by such a 
a The Commission’s statement in its 1954 memorandum—that it 

“is unable to ante definitely” that a board with a density lower than 50 
pounds per cubic foot “would be included in the term ‘hardboard’ * * * 
but it-seems doubtful that it would” hence may have been based on the 
Commission’s lack of knowledge as to whether such board was charac- 
terized by a predominantly natural bond. See e.g., Iasonite Corpora- 
tion v. Celotex Co., 66 F. 2d 451, 452-3 (8d Cir. 193: 3). 

Further, the Tariff Commission’s “1954 memorandum was prepared 
prior to the introduction into the market of Insulite Primed Siding 
(density 34 to 88 pounds per cubic foot), Armstrong Siding (density 
approximately 37 pounds per cubic foot), and ‘Tuff-Wood Primed Sid- 
ing (density 34 to 88 pounds per cubic foot)—al! of which (as previ- 
ous!y discussed) were considered by the trade to be hardboard. 

As defendant further observes, later in the same year, 1954, the 
Tariff Commission conducted hearings under the authority of section 
332 of the Tariff Act of 1930, with respect to the hardboard industry 
in the United States, pursuant to a resolution and directive of the 
Senate Finance Committee. See United States Tariff Commission, 
Hardboard, R eport on Investigation Conducted Pursuant to a Resolu- 
tion by the Committee on Finance of the United States Senate dated 
August 9, 1954, at 2 (1955). In the course of these hearings the Com- 
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mission received the statement of Donald Linville, then executive 
secretary of the Hardboard Association, wherein it was noted that 
“hardboard as shown in this proceeding ranges from 50 to 75 pounds 
per cubic foot and has a specific gravity of .8 or more.” See defendant’s 
exhibit B, p. 13. This statement, however, is at variance with the Arti- 
cles of Association of the Hardboard Association which (as discussed 
before) defined hardboard as a board having a specific gravity greater 
than 0.5 [31.15 pounds per cubic foot]. It is also noted that at page 14 
of his statement before the Commission, Linville referred to Masonite 
Quarterboard as hardboard. Yet the record here shows that in 1962 and 
previous years, the density of Masonite Quarterboard was well under 
50 pounds per cubic foot. 

Defendant also refers to Armin Elmendorf, an expert in the fiber- 
board field, who testified before the Tariff Commission in 1954 that 
hardboard must have a specific gravity of at least 0.85 [53 pounds per 
cubic foot]. However, the defendant never called Elmendorf to testify 
in the present case, thus leaving open such questions as to whether 
he would have had the same opinion in 1962 after the introduction into 
the market of Insulite Primed Siding, Armstrong Siding, and Tuff- 
Wood Primed Siding, all of which had densities from 34 to 38 pounds 
per cubic foot. Plaintiff, on the other hand, called as a witness Wayne 
Lewis, who had published articles advocating a restrictive definition 
of hardboard to cover board having a minimum density of 50 pounds 
per cubic foot. Even so, Lewis testified in the present case that the 
industry did not restrict its use of the term hardboard to products 
with densities greater than 50 pounds per cubic foot; to the contrary, 
he testified that the industry referred to boards with densities as low 
as 26 pounds per cubic foot as hardboard. In short, although Lewis 
was a primary advocate of the adoption of a more restrictive definition 
of hardboard, he nevertheless recognized that that definition was not 
adopted by the trade. 

Additionally, defendant relies on the ASTM’s “tentative” definition 
and the “Commercial Standard CS251-63” definition of hardboard as 
a board having a density range of approximately 50 to 80 pounds per 
cubic foot. It also relies on various articles in which distinctions were 
drawn between medium-density board siding, having a density be- 
tween 31 and 50 pounds per cubic foot, and hardboard, having a 
density of over 50 pounds per cubic foot. 

However, when such documentary evidence is considered in con- 
junction with the entire record, it would appear that in 1962 there 
existed simultaneously (1) a common trade meaning of the term hard- 
board, which encompassed board having a minimum density of well 
below 50 pounds per cubic foot; and (2) a restricted definition, i.e., 
a minimum density of 50 pounds per cubic foot, which some members 
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of the scientific community were using. It must be kept in mind, in 
this connection, that the documents defendant introduced in evidence 
showing hardboard to include only that board with a density of over 
50 pounds per cubic foot were admitted not for the truth of the mat- 
ters contained therein, but to show trade terminology. However, de- 
fendant’s exhibits do no more than establish a restrictive usage of 
the term hardboard by various people in the scientific community ; 
they do not negate the simultaneous existence of a broader common 
meaning in the trade of the term hardboard to encompass board in the 
medium-density range of 26 to 50 pounds per cubic foot. 

Moreover, the scientific community was far from unanimous in 
accepting the cut-off point of 50 pounds per cubic foot as part of the 
definition of hardboard. For example, the Forestry Handbook (1961), 
supra, indicated that while originally hardboard was a screen-backed 
wet-felted board with a specific gravity of 0.9 to 1.1, it also indicated 
that “[t]he minimum specific gravity is subject to debate.” 

Even the ASTM’s standards for building fiberboards, upon which 
the defendant relies heavily, bear witness to the confusion and lack 
of uniformity in the use of terms to describe fiberboards. The second 
paragraph of each ASTM standard introduced by the defendant 
provides: 


The terms used and defined herein differ slightly from some 


practice. Modifications appeared to be desirable to clarify the 
nomenclature since confusion exists because of the similarity of 
some existing terms. * * * [Emphasis added. ] 


What is more, an ASTM designation, even in conjunction with 
a commercial standard, does not establish a commercial designation 
more restrictive than the common meaning of a term. In Cities Serv- 
ice Oil Co. v. United States, 16 Cust. Ct. 110, C.D. 994 (1946), the 
merchandise was a substance invoiced as “tar,” which had been im- 
ported to make asphalt, but was found to be unsuitable for that pur- 
pose. The only use which could be found for the importation was fuel 
oil. Plaintiff claimed that for the reason the importation was properly 
classifiable as fuel oil; the government argued to the contrary that its 
viscosity was too high under various standards for fuel oil. The court 
referred to the testimony of experts and to the dictionary definition 
of fuel oil and held that the importation was properly classifiable as 
fuel oil. It reasoned (16 Cust. Ct. at 112): 

During the course of the trial numerous references were made 
to certain specifications for standard grades of fuel oil established 
by the United States Bureau of Mines, the American Society 
for Testing Materials, and the Department of Commerce, and 
there is no doubt that the merchandise at bar does not come within 
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the requirements for such standard grades of fuel oil for the 
reason that its viscosity rating is too high. 
a % xs ok % % * 

It is our view that the specifications cited during the course of 
the trial can only be considered as designating the outside limits 
of the standard grades of fuel oil, but not as limiting the scope of 
the term. 

Similarly, in the present case, the minimum density rating in the 
standards cited by the defendant cannot be used to limit the scope of 
the term hardboard. 

V 

In sum, the record shows that at the time of enactment of the tariff 
schedules, (1) fiberboard with a density well below 50 pounds per 
cubic foot was, according to the uncontradicted testimony of plaintiff’s 
witnesses, considered and referred to by the industry as hardboard ; 
(2) fiberboard products with a density even lower than that of the 
imported merchandise were advertised as fiberboard; (3) the Bureau 
of the Census had an administrative practice of classifying as hard- 
board, “hard pressed fiberboard (over 26 pounds per cubic foot)”: (4) 
judicial decisions defined as hardboard products that had a density 
well below 50 pounds per cubic foot; (5) the Articles of Association 
of the American Hardboard Association defined hardboard as a board 
having a specific gravity greater than 0.5 [31.15 pounds per cubic 
foot]; (6) neither the basic patent covering hardboard nor the dic- 
tionary definitions of hardboard made reference to or contained a 
minimum density requirement. Additionally, the record shows that at 
the time of enactment of the tariff schedules, there was some confusion 
and doubt, particularly in the scientific community, regarding the 
minimum density needed for a product to constitute hardboard. 

In light of all these considerations, we must conclude that if, as de- 
fendant contends, Congress had intended to limit the hardboard pro- 
visions of the tariff schedules (items 245.00 to 245.30) to hardboard 
having a minimum density of 50 pounds per cubic foot, it would un- 
coubtedly have so specified.” Relevant on this aspect is John L. West- 
land & Sons., Inc. v. United States, 42 Cust. Ct. 229, C.D. 2091 
(1959). In that case, the importer contended the importations should 
be classified as “bolts.” The collector had classified the merchandise 
as “articles or wares not specially provided for, composed wholly or 
in chief value of steel.” The items in question were 5/16 of an inch 
long. The parties stipulated that similar items, when over 34 of an 


0The Tariff Classification Study, Explanatory and Background Materials, Schedule 2 
(1960), contains no definition by the Tariff Commission of the term hardboard. Nor, in 
that Study, did the Commission, in discussing the proposed hardboard provisions, specify 


any minimum density requirement. See id., pp. 66-7. 





CUSTOMS COURT 49 


inch long, were included in the “bolts” classification. After consulting 
Webster’s Dictionary and a trade dictionary, the court held that the 
importations were properly classifiable as bolts for the following rea- 
sons (42 Cust. Ct. at 231) : 

From the foregoing definitions, it appears that the word “bolt” 
is defined without limitation as to length and we see no sound 
reason for holding articles like illustrative exhibit 2 to be any the 
less bolts than articles such as illustrative exhibit 1 which the 
parties hereto agreed come within the co nominee tariff classifica- 
tion therefor. 

If it were the intent of Congress to limit the provisions of para- 
graph 330 of the tariff act to bolts of particular lengths it un- 
doubtedly would have so specified. * * *| Emphasis added.] ™ 

In light of all the foregoing, it is held that the importations in issue— 
which had a density of 42 pounds per cubic foot—are properly classifi- 
able as hardboard. 

VI 

It is, of course, fundamental that having proven that the govern- 
ment’s classification of the merchandise is erroneous, plaintiff had the 
further burden of showing which of its four alternative claims is cor- 
rect. See e.g., Western Stamping Corp. v. United States, 57 CCPA 6, 
8, C.A.D. 968 (1969). With respect to its claims under items 245.00, 
245.10 and 245.20, it was necessary for plaintiff to prove that the im- 
ported merchandise was not face finished. This, plaintiff has not done. 
On the other hand, with respect to its claim under item 245.30, it was 
necessary for plaintiff to prove that the importations were face finished. 
Again, this plaintiff has not done. In short, plaintiff has presented no 
proof whatever as to whether the imported merchandise was or was not 
face finished. Accordingly, while the imported merchandise is properly 
classifiable as hardboard, the protest is overruled because of plaintiff’s 
failure to prove any of its affirmative claims. Judgment will be entered 
to that effect. 


(C.D. 4480) 
Sor Karaner & Bro. v. UNITED STATES 
Fabrics of special construction 


Merchandise used to make or ornament headwear held not to be 
braid and as such subject to classification under item 357.70, Tariff 
Schedules of the United States. 


Motion to sever protest and dismiss for failure to prosecute denied. 
The court has jurisdiction where protest is directed against “Rayon 


1 See also United States v. Victoria Gin Co., 48 CCPA 33, C.A.D. 759 (1960). 
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Braid” assessed with duty at 42.5 per centum ad valorem but sets 
forth the incorrect TSUS item number for the named merchandise. 


Ascertaining the intent of Congress in enacting statutory provi- 
sions is the basic function of the court. Rules of construction are 
merely principles used for such purpose. Said rules may not. be con- 
trolling where sufficient evidence is found establishing a different 
congressional intent from the one indicated by the application of 
these rules. United States v. Lansen-Naeve Corp., 44 CCPA 31, 
C.A.D. 6382 (1957). 

Legislative history concerning the headnote of schedule 3 of the 
Tariff Schedules of the United States which defined “braids” estab- 
lishes the intent to include only true braid which is formed by a spe- 
cial “maypole” type of construction in which three or more lengths 
are diagonally intertwined. 


The change of statutory language imports a change in meaning 
unless the contrary is made plainly apparent. Fynaut € Popek v. 
United States, 23 CCPA 265, T.D. 48112 (1936). 


Court Nos. 66/25961, ete. 
Port of New York 
[Judgment for defendant. ] 
(Decided November 9, 1973) 


Siegel, Mandell & Davidson (Steven 8S. Weiser of counsel) for the plaintiff. 

Irving Jaffe, Acting Assistant Attorney General (Velta A. Melnbrencis, trial 
attorney ), for the defendant. 

Forp, Judge: The cases listed in schedule “A,” annexed hereto and 
made a part hereof, involve the proper classification of certain im- 
ported merchandise claimed to be nonelastic braid or braided mate- 
rials suitable for making or ornamenting headwear as provided for in 
item 703.95, Tariff Schedules of the United States. The merchandise 
was classified, except as otherwise noted, under the provisions of item 
357.70, Tariff Schedules of the United States, as fringes or other 
trimmings and as such assessed with duty at the rate of 42.5 per centum 
ad valorem. The merchandise covered by protest 66/76518, which in- 
cludes item +#3116/3 (exhibit 6), was classified as braid not suitable 
for making or ornamenting headwear under item 348.05, Tariff Sched- 
ules of the United States, and also assessed with duty at the rate of 
42.5 per centum ad valorem. Defendant in its amended answer aban- 
doned the classification and affirmatively claims the proper classifica- 
tion to be under the provisions of item 357.70, supra. 

In addition, defendant has moved to sever protest 66/25961 and dis- 
miss said action for failure to prosecute. The decision on said motion 
made at the trial was reserved and will be considered infra. 
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The pertinent portions of the statutory provisions read as follows: 
Schedule 3 headnotes : 


1. This schedule does not cover— 
ok o ue * ok % Ed 


(iv) footwear, headwear, gloves, handbags, pillows, mattresses, 
and other articles of textile materials provided for in schedule 7. 
2. For the purposes of the tariff schedules— 

(a) the term “textile materials” means— 

Bd al * * ae * 
(v) braids, as defined in headnote 2(f), infra, * * * 
* BS * * * * * 
(f) the term “braids”, as used in connection with textile mate- 


rials or textile articles, includes all braids in the piece, whether 
of flat, tubular, or other construction, with or without cores, and 
whether braided from fibers, filaments (including tinsel wire and 
lame), yarns, cordage, textile fabrics, or any combination thereof; 


Schedule 3, part 4, subpart A: 


Braids not suitable for making or orna- 
menting headwear: 


* * 


348.05 Other 


* 
ad val. 
Schedule 3, part 4, subpart C: 
357.70 Edgings, insertings, galloons, fringes, and 
other trimmings, ail the foregoing (ex- 
cept fabrics in the piece described in 
subpart A or B of this part), whether 
in the piece or otherwise, of textile 
materials 49.5% ad val. 
Schedule 7, part 1, subpart B: 
Nonelastic braids and other nonelastic 
braided materials suitable for making or 


ornamenting headwear: 
* ‘ a * ne 


703.95 Of textile materials (except abaca and 
ramie) 18% ad val. 
This action was previously the subject of a decision denying a 
motion for summary judgment. Sol Kahaner & Bro. v. United States, 
70 Cust. Ct. 341, C.R.D. 73-5 (1973). The record in the instant case 
includes the incorporated record of a trial under the provisions of 
the Tariff Act of 1930, Sol Kahaner & Bro. v. United States, 60 Cust. 
Ct. 94, C.D. 3272 (1968), decided on rehearing Same v. Same, 65 Cust. 
Ct. 512, C.D. 4130 (1970), as well as additional testimony and exhibits. 
The incorporated record has been amply reviewed in the prior deci- 
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sions, C.D. 3272 and C.D. 4130, supra, and will not be further set forth 
herein. The record in the case at bar establishes that the involved 
merchandise was in fact used to make or ornament headwear during 
the period involved. The merchandise was known in the millinery 
trade as braid, was made on a knitting machine, and contained some 
braid. Being made on a knitting machine, it does not have the so-called 
“may-pole” construction. Defendant's trade witnesses did not con- 
sider exhibits 1-10 to be braid but testified they were trimmings and 
in some instances fringes. 

A motion was made by defendant to sever protest 66/25961 and to 
dismiss for failure to prosecute. It is the contention of defendant that 
inasmuch as the protest filed with the regional commissioner of cus- 
toms at the port of New York was against the classification, which 
covers the “frogs” on the invoice, under item 353.50, supra, and since 
plaintiff contends no so-called frogs are being litigated, its motion 
should be granted. An examination of the protest does establish the 
fact that it was filed against classification under item 353.50, supra, 
at the rate of 42.5 per centum ad valorem but further states its claim 
is on “rayon hat braids.” The invoice discloses that there were two 
classes of merchandise assessed with duty at the rate of 42.5 per centum 
ad valorem: the frogs under item 353.50, supra, and the merchandise 
invoiced as rayon braid which was in fact classified under item 357.70, 
supra. It is apparent that while the item number under the Tariff 
Schedules of the United States set forth in said protest would cover 
frogs, the description of the merchandise intended to be covered clearly 
indicated the merchandise to be rayon braid. I am of the opinion the 
protest is sufficient and the court has jurisdiction to entertain the com- 
plaint covering this entry of so-called rayon braid. The motion of 
defendant to sever and dismiss is therefore denied. 

As indicated, supra, the court is of the opinion that the involved 
merchandise on or about the time of importation was used to make 
or ornament headwear. The statutory language requires only “suit- 
ability” to make or ornament headwear. In the case of American Ea- 
press Co, v. United States, 69 Cust. Ct. 209, C.D. 4395, 350 F. Supp. 
1402 (1972), cases on suitability were reviewed. In effect the term does 
not exclude other uses nor does it require the merchandise to be chiefly 
used for a stated purpose. Suitability does however require evidence 
of more than a casual or incidental use, exceptional or possible use. 
The use must be substantial. The evidence herein meets these tests 
and accordingly the merchandise is suitable for making or ornament- 
ing headwear. 


The question remaining for determination is whether the imported 
merchandise is braid. In determining this, the basic rule is to ascertain 
the intent attributed to said provision by Congress. The first and most 
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obvious method for determining such intent is to examine the statute 
itself. United States, ete. v. Simon Saw ¢ Steel Company, 51 CCPA 33, 
C.A.D. 834 (1964). The entire context of the statute including head- 
notes must be considered in order to interpret the statute as intended by 
Congress. Where intent is not clearly evident, certain rules of construc- 
tion may be utilized in order to ascertain congressional intent. Rules 
of construction are merely principles used for such purpose and cannot 
have a controlling effect if sufficient evidence is found which establishes 
that Congress intended a result different from that indicated by the 
application of these rules. United States v. Lansen-Naeve Corp., 44 
CCPA 31, C.A.D. 632 (1957). 

Two principles of construction are urged by the parties to this action. 
Plaintiff contends that since no commercial designation has been 
claimed, the common meaning of the tariff term “braid” must control. 
This position is one which has been utilized often in customs jurispru- 
dence. Defendant on the other hand urges the court to consider the 
legislative history concerning the headnote in schedule 3 defining 
“braids.” Assuming, arguendo, that the merchandise at bar falls within 
the common meaning of the term “braid” as evidenced by the testimony 
under the principle of construction urged by plaintiff, the imported 
merchandise would be held as braids suitable for making or ornament- 
ing headwear as claimed. Was this the intent of Congress ? 


An examination of the definition set forth in the headnote, supra, 
does not specify by what machine or particular construction braids 
covered thereby are to be made. The legislative history as set forth in 
the Tariff Classification Study, Schedule 3 (1960), contains the follow- 
ing comment: 


The term “braids” which is defined in headnote 2(f) is a term 
which has acquired a variety of meanings. It has been loosely used 
to include ornamental trimmings of practically every construction. 
Properly, however, and as used in these schedules, braid is formed 
by a special “maypole” type of construction, in which three or more 
lengths are diagonally intertwined. It is so interpreted in customs 
practice, with the exception of a limitation which has been im- 
posed by practice, affirmed by court ruling (CD 825; CIE 1661/ 
57). Under these rulings, it is the practice of customs officers to 
exclude from the meaning of the term “braids” so-called cords 
which consist of a braided sheath surrounding an inner core. This 
latter practice is not reflected in the proposed definition which 
would include all braids in the piece whether flat, tubular, or of 
other construction, and whether with or without cores. The pro- 
posed definition also includes such braids whether they have been 
braided from fibers, filaments (including tinsel wire and lame), 
yarns, cordage, textile fabrics, or any combination thereof. It is 
believed that this definition properly reflects the trade conception 
of braid. 

fs 1K i ie * 
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The provision for braids covers those which are not suitable for 
making or ornamenting headwear. The headwear braids are duti- 
able in part 1B of schedule 7. As previously stated in the aap 
tory notes regarding the definition of the term “braids” (schedule 
8, headnote 2(e) [sic]), this term includes true braids whether or 
not they contain cores. In item 348.00 tubular braids with a non- 
elastic core are separately provided for in order that the existing 
customs practice of imposing lower rates of duty thereon may be 
continued. In the interest of clarification and simplicity, the five 
different rates which are set forth in the existing provisions of 
paragraphs 912, 1015, 1113, 1207, and 1308 have been compromised 
into an estimated average rate of 30 percent ad valorem. Item 
348.05 involves no rate change. 

From this, it is apparent that the intent was to include in the 
term “braids” only so-called true braid which is formed by a special 
“maypole” type of construction in which three or more lengths are 
diagonally intertwined. The record establishes the imported articles 
are not so constructed. They are accordingly not within the intended 
definition of “braids.” 

The fact that all 10 exhibits are in part of braid does not assist 
plaintiff in its cause since the Tariff Schedules of the United States 
provision involved does not utilize the language “in part of” as did the 
predecessor provision, paragraph 1529(a), Tariff Act of 1930, as 
modified. I am not unmindful that the predecessor provisions of the 
Tariff Acts of 1922 and 1930 included braid made by hand or on a 
lace, knitting or braiding machine. The statutory language under the 
Tariff Schedules of the United States provisions involved do not 
specify the machine. A change in language imports a change of mean- 
ing unless the contrary is plainly apparent. Fynaut & Popek v. 
United States, 23 CCPA 265, T.D. 48112 (1936). The change in the 
statutory language herein establishes the intent to exclude merchandise 
made on knitting machines. Accordingly the claims in the protests are 
overruled and the action is dismissed. 

Judgment will be entered accordingly. 





Decisions of the United States 
Customs Court 


Review Decision 
(A.R.D. 319) 


Unitep Srates v. J. L. Woop 
Electric equipment 


Sussiprary Corporation Nor Necessartry Acent or Irs Parent 
ComMPANY 
A corporation does not become an agent of another corporation 
merely because a majority of the voting shares is held by the other. 
Buyer-SetLer AND PrincrpaL-Acent RetationsHirs DistINGUISHED 
The decisive consideration which distinguishes a principal-agent 
relationship from a buyer-seller relationship i is the right of the prin- 
cipal to control the conduct of the agent with respect to the matters 
entrusted to him. Which of these re! lationships exists is to be de- 
termined by the substance of the transaction—not by the labels the 
parties attach to it. No single factor is determinative; rather, the 
relationship is to be ascertained by an overall view of the entire 
situation, with the result in each case governed by the facts and 
circumstances of the case itself. 
Princreat-Acent RevatronsH1p—OVERALL SiruATION 
Viewing the overall situation in the present case, the record es- 
tablishes that an American corporation was operated and controlled 
in every aspect of its business by its parent, a Canadian corporation. 
Hence it is concluded that the merchandise in question was not sold 
by the Canadian company to its American subsidiary, but that the 
American company was a selling agent or alter ego of the Canadian 
company. 
Price Famty Rertecrine Marker VALvur 
Although the prices to a particular selected purchaser are equal 
or compar: rable to the prices to other selected purchasers at the same 
level of distribution, it does not follow from that fact alone that the 
prices to the particular selected purchaser fairly reflect market 
value. Such a basis of comparison, without more, provides no safe- 
guard whatever against the possible rigging of export value through 
sales to selected purchasers at non-market prices. 


55 





CUSTOMS COURT 
APPLICATION FoR REVIEW OF REAPPRAISEMENT DecistIon 11766 


Reappraisement Nos. R69/593, R69/1208 and R69/1391 


Entered at Pembina, N.D. 
Entry Nos. 101969; 101301; 100894. 


Third Division, Appellate Term 
[Reversed.] 
(Decided November 9, 1973) 


Irving Jaffe, Acting Assistant Attorney General (Patrick D. Gill, trial attor- 
ney ), for the appellant. 

Barnes, Richardson & Colburn (Joseph Schwartz and Irving Levine of coun- 
sel) for the appellee. 


Before LANDIS, MALETz and NEWMAN, Judges; 
LANDIS, J., concurring; NEWMAN, J., concurring 

Maerz, Judge: This is an application for review of the decision 
and judgment of the trial court sustaining the dutiable values claimed 
by the appellee (plaintiff below) in three consolidated appeals for re- 
appraisement. 68 Cust. Ct. 259, R.D. 11766, 340 F. Supp. 1398 (1972). 

The importations consisted of various engine heaters and car warm- 
ers? that were exported from Canada during the period of August 25, 
1967 to October 30, 1967 by the manufacturer, James B. Carter, Ltd. of 
Winnipeg, Canada (hereinafter “Carter, Ltd.) to its wholly-owned 
American subsidiary, James B. Carter, Inc. of Fargo, North Dakota 
(hereinafter “Carter, Inc.”).? 

The imported merchandise was appraised on the basis of export 
value as defined in section 402(b), Tariff Act of 1930, as amended by 
the Customs Simplification Act of 1956 (19 U.S.C. §140la(b)) at 
various prices, less freight allowance, plus $1.50 surcharge, less in- 
cluded brokerage prorated, less included duty. These prices, appellant 
(defendant below) concedes, were predicated upon Carter, Inc.’s job- 
ber price list, with appropriate “non-dutiable deductions.” Thus, the 
appraisements were made on the basis of sales by Carter, Ltd. through 
Carter, Inc. to jobbers. 

Appellee conceded before the trial court that export value under 
section 402(b) was the proper basis of appraisement. It argued, how- 

1 Appellee has limited this case to the merchandise identified on the invoices by the fol- 
lowing numbers: 782, 772, R-56, CU-10T, R-48, R-52, 11763-30, R-48A, R-52B and 
Te the appeals for reappraisement were filed by the customhouse broker who made the 
entries on behalf of Carter, Inc. at the port of Pembina, North Dakota. It is to be noted 
that there is no evidence in the record to show the State in which Carter, Inc. was incor- 
porated. See transcript of oral argument, pp. 54—5. See also id., p. 25. Nor, for that matter, 
was any specific proof presented that Carter, Inc. was, in fact, a corporation, although 


there were indicia in the record to that effect. Thus, as did the trial court, we will consider 
Carter, Inc. to be a company incorporated in the United States. 
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ever, that the relationship between Carter, Ltd. and Carter, Inc .was 
that of seller and buyer rather than that of principal and agent. Hence, 
it contended that the transactions between the two were bona fide 
sales within the meaning of section 402(b) ; that Carter, Inc. was thus 
a “purchaser” within the purview of section 402(f)(1)(B) of the 
Tariff Act of 1930, as amended (19 U.S.C. § 1401a(f) (1) (B)); that 
Carter, Ltd.’s invoice prices to Carter, Inc. fairly reflected the market 
value of the imported merchandise under section 402(f) (1) (B) ; and 
that the proper dutiable values were therefore represented by Carter, 
Ltd.’s invoice prices to Carter, Inc. and not, as determined by the gov- 
ernment appraiser, by Carter, Inc.’s jobber price list. 

In contradistinction, the appellant argued before the trial court 
that Carter, Inc. was merely an agent or alter ego of Carter, Ltd.; that 
in light of such relationship, the transactions between Carter, Ltd. 
and Carter, Inc. were not bona fide sales within the meaning of section 
402(b); that consequently Carter, Inc. could not be a “purchaser” 
within the purview of section 402(f) (1) (B) of the Tariff Act of 1930, 
as amended; and that in any event the various invoice prices did not 
fairly reflect the market value of the imported merchandise. 

Against this background, the trial court sustained appellee’s con- 
tentions and held that Carter, Ltd.’s invoice prices to Carter, Inc. rep- 
resented the statutory export values. This holding was based upon the 
court’s findings that Carter, Inc. was an independent entity and not 
merely an agent of Carter, Ltd.; that the relationship between Carter, 
Inc. and Carter, Ltd. was thus not inconsistent with that of buyer 
and seller; that the transactions between Carter, Ltd. and Carter, Inc. 
were therefore bona fide sales; and that Carter, Ltd.’s invoice prices to 
Carter, Inc. fairly reflected the market value. 

Appellant contends here that the trial court erred in finding that the 
business relationship between Carter, Ltd. and Carter, Inc. was that 
of seller and buyer rather than that of principal and agent. It further 
contends that in the event Carter, Inc. was a purchaser, the trial court 
erred in finding that Carter, Ltd.’s invoice prices to Carter, Inc. fairly 
reflected the market value of the imported merchandise. Appellee, on 
the other hand, argues that the record as a whole ‘fully supports the 
trial court’s decision. For the reasons that follow, we agree with appel- 
lant’s position and therefore reverse. 


Statutes Involved 


The pertinent provisions of section 402 of the Tariff Act of 1930, as 
amended by the Customs Simplification Act of 1956 (19 U.S.C. § 1401a) 
are as follows: 


(b) Exporr Vatvur.—For the purposes of this section, the ex- 
port value of imported merchandise shall be the price, at the time 
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of exportation to the United States of the merchandise under- 
going appraisement, at which such or similar merchandise is 
freely sold or, in the absence of sales, offered for sale in the 
principal markets of the country of exportation, in the usual 
wholesale quantities and in the ordinary course of trade, for 
exportation to the United States, plus, when not included in such 
price, the cost of all containers and coverings of whatever nature 
and all other expenses incidental to placing the merchandise in 
condition, packed ready for shipment to the United States. 
* Fa * * x * * 
(f) Derin1rions.—For the purpose of this section— 
(1) the term “freely aol or, in the absence of sales, offered 
for sale” means sold or, in the absence of sales, offered— 
(A) toall purchasers at wholesale, or 
(B) in the ordinary course of trade to one or more 
selected purchasers at wholesale at a price which fairly 
reflects the market value of the merchandise. 
without restrictions as to the disposition or use of the mer- 
chandise by the purchaser, except restrictions as to such dis- 
a or use which (i) are imposed or required by law, (ii) 
imit the price at which or the territory in whisk the merchan- 
dise may be resold, or (iii) do not substantially affect the value 
of the merchandise to usual purchasers at wholesale. 


ma 


The Record 


The record establishes the following relevant facts: Carter, Ltd. of 
Winnipeg, Canada was engaged in the manufacture and sale of auto- 
motive electric heating products, among other items. Carter, Inc. was 
its wholly-owned American subsidiary. Carter, Inc. had no office of its 
own or any salaried employees, and all of its management, administra- 
tive, accounting and billing operations were provided without charge 
by Carter, Ltd. in Winnipeg. In this connection, the officers of Carter, 
Ltd. also served as officers of Carter, Inc. ; however, none of these officers 
resided or worked in the United States, and no compensation was paid 
them for their services to Carter, Inc. Further, all of Carter, Inc.’s 
books and records were kept in Carter, Lid.’s office in Winnipeg and 
distribution of Carter, Inc.’s corporate dividends was controlled by 
the corporate comptroller of Carter, Ltd. 

The sales manager of Carter, Ltd. (Longworth) served also, without 
compensation, as the sales manager for Carter, Inc. He determined 
Carter, Inc.’s “resale” policies and prices as well as the sales policies 
and prices of Carter, Ltd. Longworth also did the purchasing for 
Carter, Inc. Thus, Longworth was “selling” the imported merchandise 
on behalf of Carter, Ltd. and at the same time “purchasing” it on behalf 
of Carter, Inc. 

Turning now to distribution practices, the record shows that in 
Canada, Carter, Ltd. sold its products to warehouse distributors, mass 
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merchandisers (such as Sears Roebuck) and original equipment manu- 
facturers (hereinafter “OEMs”) which included prominent manu- 
facturers of automotive or mobile agricultural equipment (such as 
General Motors, American Motors, and International Harvester). The 
chain of distribution in Canada was as follows: Warehouse distribu- 
tors sold the Carter products to jobbers, who in turn sold them to retail 
dealers (such as filling stations and garages), who in turn sold them 
to the ultimate users or consumers. OEMs in Canada had a comparable 
chain of distribution aiid also utilized Carter's automotive heating 
products in the manufacture of vehicles. 

In addition to its Canadian operations, Carter, Ltd., during the 
period in question, made sales for exportation to the United States 
to OEMs; it also made “sales” without restriction to Carter, Inc.* The 
OEMs in the United States distributed the Carter products to their 
zone warehouses, who in turn sold them to distributing dealers, who 
in turn sold them to service stations, garages, or other retail outlets, 
who in turn sold them to the ultimate users or consumers. By contrast, 
Carter, Inc.’s “sales” in the United States were made to warehouse 
distributors and jobbers,‘ and were conducted through Carter, Inc.’s 
seven sales representatives who were paid by it on a commission basis, 
though their activities were supervised from Winnipeg by the staff 
and management of Carter, Ltd.° 

The invoice prices to Carter, Inc.* were based upon the prices at 
which Carter, Ltd. sold to OEMs since Carter, Inc. was considered to 
be at the same level in the chain of distribution as the OEMs.’ 

When Carter, Ltd. invoiced a shipment to Carter, Inc., the book- 
keeping entries were a debit to accounts receivable and a credit to 
sales. On the books of Carter, Inc. the transaction was recorded as a 
purchase. The terms of payment were net 30 days and payments were 
made to Carter, Ltd. by Carter, Inc. by checks drawn on its own 
account at the First National Bank and Trust Company in Fargo. 
If Carter, Inc. did not have enough money to pay Carter, Ltd., Carter, 
Ltd. would give Carter, Inc. a loan with which to pay accounts owing. 

3It is to be noted that our use of the term “sales” here and hereafter is not meant to 
imply ipso facto that bona fide sales transactions took place. 

4 Although Carter, Inc. was not prohibited by Carter, Ltd. from making “sales” to OEMs 
in the United States, no such “sales”? were actually made. It is also to be observed that in 
addition to being engaged in the “sales” of products imported from Carter, Ltd., Carter, 


Ine. was engaged in sales of automatic timers and certain dip stick heaters that it pur- 
chased from suppliers in the United States. 


5In the contracts between Carter, Inc. and these sales representatives, the representa- 
tives were referred to as “manufacturers’ representatives.” [Emphasis added. ] 

® These prices were in U.S. dollars with duty and freight payable by Carter, Inc. and 
not included in the unit prices. 

7 Each invoice from Carter, Ltd. to Carter, Inc. and to an OEM in the United States bore 
the printed notation that Carter, Ltd. had manufacturing plants in Winnipeg and Mon- 


treal and “sales offices” in “Winnipeg, Montreal, Toronto, Vancouver, Edmonton, * * * 
and Fargo, North Dakota.” [Emphasis added. ] 
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Similarly if Carter, Inc.’s cash balance in the Fargo bank was insuf- 
ficient to cover such expenses as sales representatives’ commissions, 
it would request a loan from Carter, Ltd. for the expenses and the 
necessary funds would then be deposited by Carter, Ltd. to Carter, 
Ine.’s account in the Fargo bank. 

The merchandise was shipped by Carter, Ltd. to Carter, Inc. in 
either of two ways: shipments were made to a public warehouse in 
Fargo, which will be subsequently described; or, “drop shipments” 
were made directly by Carter, Ltd. to Carter, Inc.’s “customers” 
upon request. Approximately forty percent of the “sales” to Carter, 
Ine. involved drop shipments.® 

Carter, Inc.’s bills were mailed out from Carter, Ltd.’s office in 
Winnipeg and stated: “Payable in U.S. funds. Please make check to 
James B. Carter, Inc., P.O. Box 962, Winnipeg, Manitoba, Canada.” 
This post office box was also Carter Ltd.’s mailing address in Winni- 
peg. When “customers’” checks were received by Carter Inc. in 
Winnipeg, Carter, Ltd. personnel made the appropriate bookkeeping 
entries, prepared deposit slips and then mailed the funds to the First 
National Bank and Trust Company in Fargo for deposit in Carter, 
Tne.’s account. 

Carter, Inc. maintained a substantial inventory in the United States, 
primarily at Fargo, North Dakota at the Union Storage and Trans- 
fer Company (hereinafter “Union Storage”).®° That company is a 
public warehouse and, as such, stores and handles merchandise for 
several hundred accounts, filling purchase orders sent to it and ship- 
ping the merchandise to the buyers. Carter, Inc. did not rent or lease 
any specific area or room in the warehouse, but nevertheless its in- 
ventory was kept in a separate room by the warehouse personnel. The 
name “James B. Carter, Inc.” was lettered on a sign approximately 
214 by 3 feet near the front entrance of the warehouse. 

Union Storage had a list of Carter, Inc.’s approved accounts, and 
orders sent directly to the warehouse were filled and shipped by a 
Union Storage employee who worked under the direction and overall 
supervision of Longworth. Copies of bills of lading for the orders 
shipped were mailed by Union Storage to Carter, Inc. in Winnipeg. 
Bills for storage and services were also mailed to Carter, Inc. in 
Winnipeg. 

An employee of Union Storage, working under the direction of 
Longworth, was responsible for maintaining an inventory for Carter, 
Inc. and ordered additional merchandise from Carter, Ltd. to re- 

8 Similarly, drop shipments were made by Carter, Ltd. for OFM accounts such as Cum- 
mins Engine and the Chevrolet Division of General Motors. 


® Although the record provides no details, “some inventories” were also maintained at 
Cleveland, Ohio. 
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plenish the stock that had been shipped out to fill Carter, Inc.’s orders. 
Any payments received by the warehouse for merchandise shipped 
were forwarded to Carter, Inc. in Winnipeg. 

Carter, Inc. issued its own warranty, and defective merchandise 
was returned by Carter, Inc.’s “customers” to Union Storage for re- 
placement. Such defective merchandise was accumulated at the ware- 
house in Fargo until a quality control employee of Carter, Ltd. came 
down from Winnipeg and inspected it. 

Carter, Inc. issued its own price lists, and in 1967 distributed ap- 
proximately 16,000 catalogues in the United States. Also, it paid fed- 
eral excise taxes to the United States. 

Finally, it is to be noted that the only expenses incurred by Carter, 
Inc. were for storage, commissions to sales representatives, advertis- 
ing and catalogues; it incurred no expenses for salaries, office supplies, 
travel and legal fees. 


Whether the Business Relationship Between Carter, 
Ltd. and Carter, Inc. was that of Seller and 
Buyer or that of Principal and Agent 


The first issue confronting us requires determination of the busi- 
ness relationship between Carter, Ltd. and Carter, Inc. As to this, 
we are of the view, contrary to that of the trial court, that the rela- 
tionship between the two was not that of seller and buyer. Rather, 
we are convinced by the overwhelming weight of the evidence in the 
record that Carter, Inc. was an agent or alter ego of Carter, Ltd., if 
not an actual sham. 

The applicable principles were summarized as follows in @. J. 
Tower & Sons of Niagara, Inc. v. United States, 70 Cust. Ct. 279, 
283-84, A.R.D. 312, 354 F. Supp. 858, 862 (1973) (appeal dismissed) : 


* * * [Tt is established that “[a] corporation does not become 
an agent of another corporation merely because a majority of its 
voting shares is held by the other.” Restatement, Agency (2d), 
§ 14 M. See also id., Appendix, § 14 M. And see e.g., Greb Indus- 
tries, Ltd. v. United States, 64 Cust. Ct. 608, R. D. 11691, 308 F. 
Supp. 88 (1970); United States v. Acme "Steel Company, 51 
CCPA 81, C.A.D. 841 (1964). “[T ]he decisive consideration which 
distinguishes a principal-agent relationship from a buyer-seller 

relationship is the right of the principal to control the conduct of 
the agent with respect to the matters entrusted to him.” Dorf In- 
ternational, Ine., et al. v. United States, 61 Cust. Ct. 604, 610, 
A.R.D. 245, 291 F. Supp. 690, 694 (1968). Put otherwise, “[o]ne 
who contracts to act on behalf of another and subject to the other’s 
control except with respect to his physical conduct is an agent 
and also an independent contractor.” Restatement, Agency (2d), 
§ 14 N. Whether a principal-agent or seller-buyer relationship ex- 
ists “is to be determined by the substance of the transaction—not 
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by the labels the parties attach to it. * * * No single factor is 
determinative; rather, the relationship is to be ascertained by an 
overall view of the entire situation, with the result in each case 
governed by the facts and circumstances of the case itself.” Dorf 
International, Inc., et al. v. United States, supra, 61 Cust. Ct. at 
610, 291 F. Supp. at 694. 

It is to be added in this connection that if an overall view of the 
entire situation demonstrates that a corporation holds stock of 
another not for the purpose of participating in the affairs of the other 
corporation, in the normal and usual manner, but for the purpose of 
control, so that the subsidiary corporation is used as a mere instrumen- 
tality or department of the stockholding company, then the subsidiary 
company will be considered an agent or alter ego of the stockholding 
company. See e.g., United States v. Reading Co., 253 U.S. 26, 62-3 
(1920); Ross v. Pennsylvania R. Co., 106 N.J.L. 536, 148 A. 741 
(1930); Restatement, Agency (2d), Appendix §14 M. And this, in 
our judgment, is precisely the situation presented here. For as we read 
the record, an overall view of the entire situation impels the con- 
clusion (1) that every aspect of the entire business of Carter, Inc.— 
including its prices; sales and purchase policies; and other activities— 
was fully controlled and supervised by Carter, Ltd., and (2) that there 
was a complete lack of independence on the part of Carter, Inc. 

This conclusion, we think, is compelled by the following factors 
in their totality: (1) Carter, Inc. had no office or warehouse of its 
own but maintained an inventory in a public warehouse in Fargo, 
North Dakota; (2) Carter, Inc. had no salaried employees; (3) the 
officers of Carter, Ltd. and Carter, Inc. were one and the same; (4) all 
these officers resided and worked in Canada and received their compen- 
sation from Carter, Ltd.; none resided in the United States or worked 
in the United States or received any compensation from Carter, Inc. 
for any services to that company; (5) Longworth, the general sales 
manager of Carter, Ltd., also acted as the sales manager of Carter, 
Inc.; he resided in Canada; worked out of the offices of Carter, Ltd. 
in Winnipeg, Canada; received his entire salary from Carter, Ltd.: 
obtained no compensation whatever from Carter, Inc. for his services 
as Carter, Inc.’s sales manager ; and thus was in actuality an employee 
of Carter, Ltd. and not of Carter, Inc.; (6) Longworth determined 
the prices and sales policies of Carter, Ltd.; he also determined the 
prices and sales policies of Carter, Inc. and made its purchases; ”” 
(7) the activities of Carter, Inc.’s seven sales representatives, who 
were paid by it on a commission basis, were supervised from Winnipeg 
by the staff and management of Carter, Ltd.; (8) in the contracts be- 


20 As previously pointed out, Longworth was “selling’’ the imported merchandise on 
behalf of Carter, Ltd. and at the same time “purchasing” it on behalf of Carter, Inc. 
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tween Carter, Inc. and these sales representatives, the representatives 
were referred to as “manufacturers’ representatives” [emphasis 
added]; (9) an employee of the public warehouse in Fargo, where 
Carter, Inc. stored its goods, worked under the direction and overall 
supervision of Longworth in maintaining Carter, Inc.’s inventories 
and making shipments when orders came in from approved accounts; 
(10) if merchandise shipped from the Fargo warehouse to a Carter, 
Inc. “customer” was returned to the warehouse on the ground that it 
was defective, a replacement shipment would be made and the defec- 
tive merchandise would be kept in storage until a quality control em- 
ployee of Carter, Ltd. came down from Winnipeg and checked it; 
(11) the activities of the Fargo warehouse on behalf of Carter, Inc. 
were always supervised from Canada by the staff and management 
of Carter, Ltd.; (12) bills for storage charges were sent by the Fargo 
warehouse to Carter, Inc. at post office box 962 in Winnipeg, which 
post office box also happened to be Carter, Ltd.’s mailing address in 
Winnipeg; (13) approximately 40 percent of the items in question 
were shipped directly from Carter, Ltd. in Canada to Carter, Inc.’s 
“customers” in the United States; (14) each invoice from Carter, 
Ltd. to Carter, Inc. and to an OEM in the United States bore the 
printed notation that Carter, Ltd. had manufacturing plants in 
Winnipeg and Montreal and “sales offices” in “Winnipeg, Montreal, 
Toronto, Vancouver, Edmonton, * * * and Fargo, North Dakota” 
{emphasis added]; (15) all the books and records of Carter, Inc. 
were kept in Carter, Ltd.’s office in Winnipeg; (16) the entire account- 
ing staff performing services for Carter, Inc. was located at Carter, 
Ltd.’s office in Winnipeg and was paid by Carter, Ltd. without charge 
to Carter, Inc.; (17) all of Carter, Inc.’s management, administrative, 
accounting, invoicing and billing operations were provided by Carter, 
Ltd. in Winnipeg without charge to Carter, Inc.; (18) at no time was 
Carter, Ltd. reimbursed by Carter, Inc. for salaries Carter, Ltd. paid 
those of its employees who performed services for Carter, Inc.; (19) 
the only expenses incurred by Carter, Inc. were for commissions to 
sales representatives, advertising, catalogues, and storage; it incurred 
no expenses for salaries, office supplies, travel, and legal fees, which 
expenses were assumed by Carter, Ltd.; (20) Carter, Inc.’s bills to 
its “customers” were mailed from Carter, Ltd.’s office in Winnipeg 
and stated “Payable in U.S. funds. Please make check to James B. 
Carter, Inc., P.O. Box 962, Winnipeg, Manitoba, Canada”—which 
post office box (as previously noted) was also Carter, Ltd.’s mailing 
address in Winnipeg; (21) when “customers’” checks were received 
by Carter, Inc. in Winnipeg, Carter, Ltd. personnel made the ap- 
propriate bookkeeping entries, prepared deposit slips, and then mailed 
the funds to the First National Bank and Trust Company in Fargo 
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for deposit in Carter, Inc.’s account; (22) if Carter, Inc. did not have 
enough money to pay Carter, Ltd., Carter, Ltd. would give Carter, 
Inc. a loan with which to pay accounts owing; (23) similarly, if 
Carter, Inc.’s cash in the Fargo bank was not sufficient to cover such 
expenses as sales representatives’ commissions, it would request a Joan 
from Carter, Ltd. for the expenses and the necessary funds would then 
be deposited by Carter, Ltd. to Carter, Inc.’s account in the Fargo 
bank; (24) distribution of Carter, Inc.’s corporate dividends was con- 
trolled by the corporate comptroller of Carter, Ltd. 

To sum up, as stated previously, these factors in their totality con- 
vince us beyond any doubt that every aspect of Carter, Inc.’s business 
was fully controlled and supervised by Carter, Ltd. and that there was 
a complete lack of independence on the part of Carter, Inc. Indeed, we 
think it not too much to say that Carter, Inc. was nothing more than 
an alter ego of Carter, Ltd. and acted as a mere conduit for. sales by 
Carter, Ltd. to wholesalers, warehouse distribtuors and jobbers in the 
United States. See e.g., C. J. Tower & Sons of Niagara, Inc. v. United 
States, supra, 70 Cust. Ct. 279, A.R.D. 312, 354 F. Supp. 858; Service 
Afloat, Inc. v. United States, 68 Cust. Ct. 225, R.D. 11761, 337 F. Supp. 
458 (1972) : aff'd, 70 Cust. Ct. 275, A.R.D. 311, 353 F. Supp. 885 (1973) 
(appeal dismissed) ; Robert L. Landweer & Co., Inc. v. United States, 
63 Cust. Ct. 682, A.R.D. 261 (1969). 

Nor do we believe that the factors considered by the trial court war- 
rant the conclusion that Carter, Inc. was a buyer from rather than an 
agent or alter ego of Carter, Ltd. First, the court relied on the fact that 
Carter, Inc. had its own room in the Union Storage warehouse in Fargo 
where it maintained a substantial inventory and that the name “James 
B. Carter, Inc.” was prominently displayed at the entrance to the 
warehouse building. But these considerations would seem of little sig- 
nificance when it is observed (1) that the activities of the Fargo ware- 
house on behalf of Carter, Inc. were always supervised from Winnipeg 
by the staff and management of Carter, Ltd.; and (2) that the employee 
of the warehouse who maintained Carter, Inc.’s inventories and made 
shipments when orders came in from approved accounts worked under 
the direction and overall supervision of Longworth who (as previously 
indicated) was in actuality an employee of Carter, Ltd. and not of 
Carter, Inc. The further consideration that a sign containing the name 
“James B. Carter, Inc.” was conspicuously posted on the warehouse 
would seem to have no bearing whatever on whether Carter, Inc. was a 
buyer from or an alter ego of Carter, Ltd. Indeed, the sign would 
appear to be somewhat misleading inasmuch as Carter, Inc. did not 
even rent or lease any specific area or room in the warehouse, though a 
room was set aside for it by the warehouse. 
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The additional factor relied on by the trial court that Carter, Inc. 
paid its own bills to Union Storage for storage and handling would 
also appear to be of no moment in view of the fact that the activities of 
the warehouse on behalf of Carter, Inc. were supervised by the staff and 
management of Carter, Ltd. 

The trial court also gave weight to the fact that Carter, Inc. had its 
own bank account at the First National Bank and Trust Company of 
Fargo. However, this factor, too, has little relevance since the record 
shows that without exception Carter, Inc.’s business with this bank 
was transacted through the mail with Carter, Ltd’s accounting staff 
in Canada. There is also evidence in the record, as the trial court ob- 
served, that Carter, Inc. paid federal exise taxes in the United States. 
But in the absence from the record of any evidence showing the circum- 
stances surrounding the payment of such taxes, it is not possible to 
determine what, if any, weight should be given to this factor." 

Another factor deemed significant by the trial court was that Carter, 
Inc. had a number of sales representatives in the United States to 
whom it was liable for commissions on sales. However, this factor, in 
our judgment, has no probative value in light of the fact that the activi- 
ties of these sales representatives were supervised from Winnipeg by 
the staff and management of Carter, Ltd. Also (as discussed previ- 
ously), if Carter, Inc.’s cash in the Fargo bank was not sufficient to pay 
the sales representatives’ commissions, it would request a loan from 
Carter, Ltd. for the necessary funds and such funds would then be 
deposited by Carter, Ltd. to Carter, Inc.’s account in the Fargo bank. 

The trial court noted additionally that Carter, Inc. established its 
own resale prices in the United States, issued its own price lists, and 
disseminated its own catalogues in the United States. These factors, 
however, are scarcely relevant in establishing that Carter, Inc. was 
an independent buyer and not an agent or alter ego of Carter, Ltd., 
inasmuch as Carter, Inc.’s resale prices (which were set out in its 
price lists) as well as the sales policies included in its catalogues were 
determined by Longworth who (as noted before) was an employee of 
Carter, Ltd. and not of Carter, Inc. 

The trial court also relied on the fact that Carter, Inc. purchased 
merchandise from suppliers in the United States, as well as from 
Carter, Ltd., and that Carter, Inc.’s trade policies differed from those 
of Carter, Ltd. But, when it is considered that Longworth, an em- 


It is quite true that payment of taxes in the United States was a factor considered 
relevant in Greb Industries, Ltd. v. United States, 64 Cust. Ct. 608, 617, R.D. 11691, 308 F. 
Supp. 88, 96 (1970). But in that case the taxes involved were federal income taxes and 
not excise taxes. In retrospect, it must be conceded that on further reflection we even have 
some doubt as to whether the payment by a subsidiary company incorporated in the United 
States of federal income taxes is a relevant factor in determining whether a seller-buyer 
or principal-agent relationship exists. 
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ployee of Carter, Ltd., purchased this merchandise on behalf of Carter, 
Inc. and was responsible for Carter, Inc.’s trade policies, these fac- 
tors likewise have no relevance in proving that Carter, Inc. was an 
independent buyer. 

Further, in the circumstances of this case, we do not think it con- 
sequential that Carter, Inc. issued its own warranty which was serviced 
at the warehouse by the replacement of defective merchandise. Aside 
from the fact that the issuance of the warranty was manifestly a sales 
policy and thus determined by Longworth, the record shows that when 
defective merchandise was returned to the warehouse, it was examined 
by quality control employees of Carter, Ltd. who came down from 
Canada for that purpose. 

Other factors considered significant by the trial court were that 
bookkeeping entries of both Carter, Ltd. and Carter, Inc. reflected sales 
transactions; and that “sales” to Carter, Inc. were upon terms of net 
30 days, in the same manner as other sales of Carter, Ltd. Again, how- 
ever, these factors are, in our view, of no significance. For as we have 
previously noted: “[t]he sales manager of Carter, Ltd. (Longworth) 
served also, without compensation, as the sales manager for Carter, 
Inc. He determined Carter, Inc.’s ‘resale’ policies and prices as well as 
the sales policies and prices of Carter, Ltd. Longworth also did the 


purchasing for Carter, Inc. Thus, Longworth was ‘selling’ the im- 
ported merchandise on behalf of Carter, Ltd. and at the same time 
‘purchasing’ it on behalf of Carter, Inc.” [Emphasis added. ] 

Lastly, the trial court pointed out that Carter, Inc. issued its own 
profit and loss statements. What is more important, though, is that 
these profit and loss statements were prepared entirely by Carter, 
Ltd. personnel. 


Nor can we agree with the trial court’s major reliance on Greb 
Industries, Ltd. vy. United States, supra, 64 Cust. Ct. 608, 308 F. Supp. 
88. In Greb Industries, the court found that Greb, a Canadian manu- 
facturer, sold its skating outfits to Bauer Canadian Skate, Inc., its 
wholly owned subsidiary corporation in North Tonawanda, New York. 
For one thing, in contrast to the present case where Carter, Inc. had 
no office, warehouse or employees in the United States, Bauer main- 
tained its own warehouse in North Tonawanda and employed its own 
warehouse manager. Second, unlike the present situation where some 40 
percent of the items in question were shipped directly from Carter, Ltd. 
in Canada to Carter, Inc.’s “customers” in the United States, Greb never 
shipped ice skating outfits directly to jobbers or dealers in the United 
States, but, rather, shipped the outfits to Bauer for warehousing in 
North Tonawanda from which point Baver sold the outfits to its retail 
dealers in the United States. Further, Bauer warehoused the merchan- 
dise until it resold it to purchasers in the United States. Third, in Gredb 
Industries, Greb’s selling prices to Bauer (and to all other wholesalers) 
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were based upon the full cost of production plus a profit of at least 5 
percent before taxes. Here, on the other hand, Carter, Ltd.’s invoice 
prices to Carter, Inc. were based upon the prices at which Carter, Ltd. 
sold to OEM accounts in the United States.’* Fourth, the trial court 
indicated that (1) in the present case the activities of the paren com- 
pany vis-a-vis is subsidiary were similar to the activities of the parent 
company in Geb Industries vis-a-vis its subsidiary; and (2) that on 
this aspect the court in Greb Industries stated (64 Cust. Ct. at 617, 308 
F. Supp. at 96) that “[t]he mere fact that for the safe of economy the 
purely ministerial tasks of accounting and check signing are performed 
in Kitchener instead of North Tonawanda does not change the trans- 
actions from bona fide sales into something else. * * * [Further, the 
fact ] that the one allows its personnel to keep the books of the other, is 
insufficient to conclude that a transfer of goods from one to the other 
is not a bona fide sale within the meaning of section 402.” 1 

It is quite true that here, similar to the situation in Greb Industries, 
(1) the ministerial tasks of accounting and check signing were per- 
formed in Canada by Carter, Ltd. for Carter, Inc., and (2) the parent 
corporation, Carter, Ltd., kept the books of Carter, Inc. But there the 
similarity ends. For in the present case, Carter, Ltd. did far more than 
perform the accounting and check signing for Carter, Inc. and keeping 
its books. On the contrary, the record here (as noted before) shows 
that in addition to these ministerial tasks, every aspect of the entire 


business of Carter, Inc., including its prices, sales and purchase 
policies, and other activities, was so fully controlled by Carter, Ltd. 
that Carter, Inc. was a mere instrumentality of Carter, Ltd. Indeed, so 
comprehensive and penetrating was the control exercised by Carter, 
Ltd. over the operations of Carter, Inc. that even the distribution of 
Carter, Inc.’s corporate dividends was controlled by the corporate 
comptroller of Carter, Ltd.* 


12 The record indicates that prices to OEM accounts were often determined under nego- 
tiated conditions. 

13In Greb Industries, the court also stated that “[slimply because Bauer is a wholly 
owned subsidiary of Greb or that the one controls the other * * * is insufficient to con- 
clude that a transfer of goods from one to the other is not a bona fide sale within the 
meaning of section 402.” Ibid. In the context of this paragraph, it is manifest that the 
term “control” was used only to indicate that themere fact that one corporation controls 
another by virtue of stock ownership is insufficient in and of itself to constitute the sub- 
sidiary an agent or alter ego of the parent company. As discussed previously, it is only 
when control through stock ownership is exercised in such a way that the subsidiary 
corporation is used as a mere instrumentality or department of the stockholding company 
that the subsidiary company will be considered an agent or alter ego of the stockholding 
company. 

“It should be noted that an appellate term of this court in C. J. Tower ¢ Sons of 
Niagara, Inc. v. United States stated in a footnote that the present ease, J. L. Wood, 
presented “a factual situation very similar to that in Greb Industries.’’ 70 Cust. Ct. at 
286, n. 4, 354 F. Supp. at 864, n. 4. It is to be added that the writer of this present 
opinion was the judge who spoke for the court in Tower and Greb Industries. With this 
in mind, the fact is that the above-quoted footnote statement in Tower—for which I was 
responsible—was not only pure dictum, but also, based upon full examination of the record 
in the present case, clearly erroneous. 
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In sum, since, in our opinion, Carter, Inc. was acting as an alter ego 
for Carter, Ltd. in the sales of goods in the United States, the transac- 
tions in the present case purporting to be sales must necessarily be dis- 
regarded in determining export value under section 402(b) of the 
Tariff Act of 1930, as amended (19 U.S.C. § 1401a(b) ). See e.g., C. J. 
Tower & Sons of Niagara, Inc. v. United States, supra, 70 Cust. Ct. 279, 
354 F. Supp. 858; Service Afloat, Inc. v. United States, supra, 68 Cust. 
Ct. 225, 337 F. Supp. 458; Dorf International, Inc. v. United States, 
supra, 61 Cust. Ct. 604, 291 F. Supp. 690; Robert EF. Landweer & Co., 
Inc. v. United States, supra, 63 Cust. Ct. 682. 


Whether the Invoice Prices to Carfer, Inc. Fairly 
Reflected the Market Value of the Merchandise 


Even were we to assume that the business relationship between 
Carter, Ltd. and Carter, Inc. was that of seller and buyer, and that the 
transactions in question were bona fide sales, we cannot agree that the 
appellee has proven that Carter, Ltd.’s invoice prices to Carter, Inc. 
fairly reflected the market value of the merchandise in question. The 
trial court concluded to the contrary on the grounds (1) that Carter, 
Inc. and the OEMs in the United States were on the same level of 
distribution; (2) that Carter, Ltd.’s prices to Carter, Inc. were com- 
parable to Carter, Ltd.’s prices to OEMs in the United States; and 
(3) that for these reasons Carter, Ltd.’s prices to Carter, Inc. fairly 
reflected the market value. However, even considering Carter, Inc. to 
be at the same level of distribution as the OEMs—a question we do 
not reach—it must be emphasized that as the parties agree, the OEMs 
were selected purchasers** and as such had special standing. See 
Myerson Tooth Corporation v. United States, 64 Cust. Ct. 860, 862, 
A.R.D. 273, 313 F. Supp. 1016, 1018 (1970). In these circumstances, 
“in order to provide safeguards against the possible ‘rigging’ of ex- 
port value through sales at non-market prices, comparison of home 
market * * * selling prices with the invoice price to the selected pur- 
chaser * * * is an extremely important factor in determining whether 
the invoice price fairly reflects market value.” Service Afloat, Inc. v. 
United States, 66 Cust. Ct. 519, 522, R.D. 11734, 322 F. Supp. 396 
(1971). See also e.g., Myerson Tooth Corporation v. United States, 
61 Cust. Ct. 540, 544, R.D. 11597 (1968), aff'd, Id. v. Id., supra, 64 
Cust. Ct. 860, 313 F. Supp. 1016; United States v. Acme Steel Com- 
pany, 51 CCPA 81, C.A.D. 841 (1964). As was stated in Myerson 
Tooth, supra, 64 Cust. Ct. at 862, 313 F. Supp. at 1018: 


% A selected purchaser situation results when the seller restricts his sales to one or 
more specifically designated purchasers and does not sell or offer its merchandise for sale 
to all purchasers at wholesale. See e.g., Aceto Chemical Co., Inc. v. United States, 51 CCPA 
121, 127, C.A.D. 846 (1964) ; 0. H. Powell Co., Inc. v. United States, 67 Cust. Ct. 493, 498, 
n. 8, R.D. 11752 (1971), aff'd 69 Cust. Ct. 257, A.R.D. 307 (1972). 
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* * * The selected purchaser is given the opportunity to demon- 
strate that despite his special standing, the price he pays is one 
which does aaad fairly reflect the market value of the mer- 
chandise. This places the focus of attention on the home market, 
that is to say, the market in the country of manufacture. From 
the price in that market a standard is established by which the 
price to the selected purchaser is judged. There is nothing in the 
statute to indicate that the market value to be used as a standard 
is restricted in scope to anything less than the value in he extire 
market of he country of manufacture. The language of the statute 
permits the use of information regarding all sales of such mer- 
chandise be they for home consumption or for consumption in 
other countries. 


Helpful also in setting out the criteria to be used in determining 
whether a price to a selected purchaser fairly reflects market value is 
the following statement in Robert EF. Landweer & Co., Inc. v. United 
States, supra, 63 Cust. Ct. at 686: 

One basis of comparison is the price at which the merchandise 
is sold for home consumption or for exportation to countries 
other than the United States. For this purpose all sales in the 
ordinary course of trade may properly be considered. United 


States vy. Acme Steel Company, 51 CCPA 81, C.A.D. 841 
(1964). * * * 


Another basis which may be helpful in determining whether 
the price to the selected purchaser fairly represents market value 
is the cost of producing the merchandise, including overhead and 
profit. * * * A price which does not include all such elements does 
not per se fairly reflect the market value. John V. Carr & Son, 
Ine. v. United States, 52 CCPA 62, C.A.D. 860 (1965). * * * 


With these considerations in mind, we cannot acquiesce in the pro- 
position that is in effect advanced by the trial court, namely, that 
since the prices to a particular selected purchaser are equal or com- 
parable to the prices to other unrelated selected purchasers at the 
same level of distribution, it necessarily follows that the prices to the 
particular selected purchaser fairly reflect market value. Our view, to 
the contrary, is that given the special standing of selected purchasers, 
the trial court, in determining that Carter, Ltd.’s prices to Carter, 
Inc. fairly reflected market value, chose an entirely inadequate basis 
of comparison, i.e., prices to other selected purchasers. For such a 
basis of comparison, without more, provides no safeguard whatever 
against the possible rigging of export value through sales to selected 
purchasers at non-market prices. To forestall that possibility, we 
would consider that in the present case an adequate yardstick in de- 
termining whether Carter, Ltd.’s prices to Carter, Inc. fairly re- 
flected the market value of the merhcandise in question would be a 
comparison between Carter, Ltd.’s prices to Carter, Inc. and the prices 





CUSTOMS COURT 


at which Carter, Ltd. sold identical merchandise in Canada—the 
home market of the country of exportation. 

On this aspect, it is undisputed that Carter, Ltd. sold merchandise 
identical to that involved here directly to warehouse distributors and 
jobbers in Canada at higher prices than the prices at which it sold to 
Carter, Inc. or to OEMs. For example, the record shows that Carter, 
Ltd. sold its model R-52 to warehouse distributors and jobbers in 
Canada at a price of $3.82 (U.S. dollars). On the other hand, Carter, 
Ltd. sold the same model R-52 to Carter, Inc. and OEMs in the United 
States at a duty excluded price of $1.55 (U.S. dollars). Thus, Carter, 
Ltd.’s price for the R-52 to warehouse distributors and jobbers in 
Canada was more than double its price to Carter, Inc. and OEMs. What 
is more, appellee failed entirely to explain the reason for the difference 
between Carter, Ltd.’s prices to warehouse distributors and jobbers in 
Canada and its prices to Carter, Inc. Such failure, in our judgment, 
necessarily defeast the selected purchaser claim here. 

Additionally, what we consider the error of the trial court in relying 
solely upon the fact that Carter, Ltd. sold to other selected purchasers 
in the United States, i.e., OEMs, at prices comparable to the prices at 
which it sold to Carter, Inc. cannot be cured by the fact that Carter, 
Ltd. also sold to other OEMs in Canada at comparable prices. Cer- 
tainly, the price at which the merchandise was freely sold in Canada to 
all purchasers at wholesale, i.e., warehouse distributors and jobbers, as 
well as OEMs, more fairly reflects the market value of the merchandise 
than the more favorable price at which the merchandise was sold only 
to OEMs. This is particularly true when it is considered that the nor- 
mal practice of distribution in Canada was the sale by the manufac- 
turer to the warehouse distributor and on down that chain. In any 
event, the failure by appellee to present evidence explaining why Car- 
ter, Ltd.’s sales prices in Canada to warehouse distributors and job- 
bers were higher than its prices to OEMs in Canada simply vitiates 
the claim. 

Finally, as previously mentioned, another basis which may be help- 
ful in determining whether a price to a selected purchaser fairly repre- 
sents market value is whether the price represented the exporter’s cost 
of producing the merchandise, including overhead and profit. However, 
not a shred of evidence was presented by appellee as to the production 
costs of the merchandise in issue. Cf. United States v. F. W. Myers & 
Co., Inc., 63 Cust. Ct. 706, A.R.D. 264, 306 F. Supp. 1396 (1969) (ap- 
peal dismissed). 

For all the foregoing reasons, we reverse the decision of the trial 
court and sustain the appraised values of the merchandise in question. 
Judgment will be entered accordingly. 
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CONCURRING OPINION 


Lanvis, Judge: I concur in the result and incorporate herein the 
facts found by the trial judge below. I conclude, however, that the 
facts found below do not substantially establish that the price to 
Carter, Inc. fairly reflected the market value of the merchandise to a 
selected purchaser. I further find and conclude that the export value 
of the imported merchandise is the appraised value. 


CONCURRING OPINION 


Newman, Judge: I agree with Judge Maletz’ opinion that under 
all the facts and circumstances of this case Carter, Inc. was an agent 
or alter ego of Carter, Ltd. rather than a purchaser, and that the de- 
cision and judgment of the trial court should be reversed. And I agree 
with my colleague that even assuming arguendo Carter, Inc. was a 
purchaser, the trial court erred in holding that appellee had sustained 
its burden of proof under section 402(f) (1) (B). 

I think it important, however, to add some further brief comments: 

In my view, the trial court used an erroneous basis for determining 
that the invoice prices to Carter, Inc. fairly reflected the market value 
of the imported merchandise within the purview of section 402(f) (1) 
(B). That statute (unlike prior law) authorizes an export value to be 
predicated upon sales to “one or more selected purchasers at wholesale 
at a price which fairly reflects the market value of the merchandise”. 
(Emphasis added. ) 

Judge Maletz’ opinion discusses the special standing of selected 
purchasers, and the possible “rigging” of export value, through sales 
at “non-market” prices. Additionally, the opinion points up the im- 
portance of a comparison of home market selling prices with the invoice 
price to the selected purchaser in determining whether the invoice 
prices fairly reflects market value. From that discussion and as I read 
the statute, I am clear that even where there are several selected pur- 
chasers buying at comparable prices from the exporter, as found by 
the trial court in this case, proof independent of the price to the selected 
purchasers (viz. home market and third country prices, exporter’s pro- 
duction cost, etc.) is required to establish such price as fairly reflecting 
market value. 

Here, the trial court’s reliance solely upon sales to selected purchasers 
(the OEMs) in effect permitted selected purchaser prices to hoist 
themselves up by their own bootstraps to the status of export value.* 
Stated differently, the trial court made no determination that the 
selected purchaser prices to the OEMs fairly reflected market value. 
Nevertheless, those selected purchaser prices were used by the trial 


*There is no dispute between the parties that the OEMs were selected purchasers. 
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court as its sole basis for concluding that comparable prices to Carter, 
Inc., another selected purchaser, fairly reflected market value. Such 
holding obviously defeats the intent of section 402(f) (1) (B) to require 
that a price to one or more selected purchasers be shown, by proof 
independent of that price, to fairly reflect the market value of the 
merchandise. 

The only independent proof submitted by appellee relates to sales 
in Canada which, in the case of warehouse distributors and jobbers, 
were at higher prices than to Carter, Inc., with no accounting by 
appellee for the difference in prices. Such failure to account for the 
difference in prices is fatal to appellee’s claim that the lower selected 
purchaser prices to Carter, Inc. fairly reflected the market value. 

Although the trial judge apparently was impressed by the fact that 
the OEMs were unrelated to Carter, Ltd., such fact does not alter the 
special status of the OEMs as selected purchasers. Indeed, section 402 
(f)(1)(B) significantly makes no distinction between related and 
unrelated selected purchasers. Thus, the rationale for requiring proof 
that a price to a selected purchaser fairly reflects market value is ap- 
plicable whether the selected purchaser be related or unrelated. 

True, in the recent decision in Ampex Professional Products Co. v. 
United States, 70 Cust. Ct. 312, A.R.D. 316 (1973), wherein the Sec- 
ond Division (Appellate Term) discussed the various criteria for de- 
termining whether a price fairly reflects market value, the statement 
appears that “[slales to other importers in the United States [i.e., 
Columbia Broadcasting System, a selected purchaser] may be utilized 
as in the case of J. LZ. Wood. v. United States, 68 Cust. Ct. 259, R.D. 
11766 (1972) (application for review pending)”. However, I believe 
that the views expressed by Judge Maletz and myself are more con- 
sistent with the intent and purpose of the requirement in the statute 
that sales to selected purchasers fairly reflect market value. 

Accordingly, for these reasons, and for those reasons expressed by 
Judge Maletz, I concur that the decision and judgment of the trial 
court should be reversed. 





Decisions of the United States 
Customs Coutt 


Custom Rules Decisions 
(C.R.D. 73-22) 
J.C. Penney Co., Inc. v. Untrep Srates 
Opinion and Order on Plaintiff's Motion to Amend Complaints 
Court Nos. R67/10673, ete. 
{Motion denied without prejudice.] 
(Dated November 9, 1973) 


William A. Victor, John B. Pellegrini, and George W. Nash for the plaintiff. 

Irving Jaffe, Acting Assistant Attorney General (Saul Davis, trial attorney), 
for the defendant. 

Newman, Judge: Plaintiff, by John B. Pellegrini, Esq., has filed a 
motion to amend its complaints in these actions, to which motion de- 
fendant has interposed an opposition. The sole issue raised by de- 
fendant concerns the status of Mr. Pellegrini in light of rule 16.3. 

Briefly, the pertinent facts are: 

On August 16, 1973, defendant moved to strike the complaints filed 
in these actions, which plaintiff now seeks to amend. Defendant’s mo- 
tion to strike was predicated upon the fact that the complaints were 
not filed in the name of plaintiff, but rather in the name of a subsidiary 
corporation. The motion was served upon plaintiff’s then attorney of 
record, William A. Victor, Esq. 

On August 28, 1973, Mr. Pellegrini filed an opposition to defend- 
ant’s motion to strike, and also served amended complaints substitut- 
ing the name of plaintiff for its subsidiary in the complaints. At that 
time, Mr. Pellegrini was not plaintiff’s attorney of record, but neither 
the clerk nor the defendant called that fact to the attention of the 
motion part judge. 

On September 10, 1973, an order was entered by the motion part 
judge (not published) denying defendant’s motion to strike on condi- 
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tion that plaintiff file, within fifteen days of the service of the order, 
a motion to amend, together with a proposed order and the amended 
complaints.? Thereafter, on September 20, 1973 Mr. Pellegrini filed 


such a motion, a proposed order and amended complaints, which are 
now before me. 


On October 9, 1973, defendant interposed its aforesaid opposition to 
the present motion on the ground that Mr. Pellegrini was not plain- 
tifl’s attorney of record, since he had not complied with rule 16.3. 

Rule 16.3, so far as pertinent, reads: 


(a) Notice of Appearance: Attorneys authorized to ap.- 
pear in actions pending before the court shall file notice thereof 
in writing with the clerk. Such notice shall state the title and court 
number of the action, and the name, address and telephone number 
of the attorney or attorneys so appearing. The notice shall be 
substantially in the form as set forth in Appendix F. 

(b) Initial Document: If the summons or other paper com- 
mencing an action bears the name and address of any member or 
members of the bar of this court, he or they shall be recognized as 
the attorney or attorneys of record and no separate notice of ap- 
pearance shall be required in such action. 

(c) The United States: The Assistant Attorney General, 
Civil Division, Department of Justice, shall be considered as hav- 
ing entered an appearance in all actions in which the United 
States is a party. 

(d) Attorney of Record: An appearance may be made in 
the name of an individual attorney or in a firm name. If an ap- 
pearance is made in a firm name, the name of the individual attor- 
ney responsible for the litigation shall also be stated. 

(e) Appearance—Admission To Practice: Except in an 
action commenced by an individual in his own behalf, only an 
attorney admitted to the bar of this court may enter an appear- 
ance or practice before this court. 

(f) Substitution of Attorneys: A party to any action who 
may desire to substitute an attorney in place of the one of record 
may do so by filing a notice therefor expressing his consent, signed 
by himself and the attorney of record. The notice shall be sub- 
stantially in the form as set forth in Appendix G. If the consent 
of the previous attorney of record is annexed to or endorsed on the 
notice, substitution shall be accomplished by an appropriate entry 


on the docket of the court. A notice of appearance shall be filed by 
the substituted attorney. * * * 


* * * % * * & 


Rule 16.3(b) is clear that only those attorneys whose name and ad- 
dress appear on the papers commencing the action are recognized 
as the attorneys of record, and that any other attorneys who represent 


1 As previously noted, amended complaints correcting plaintifi’s name had previously been 


filed on August 28, 1973 by Mr. Pellegrini who, however, had not filed a notice of 
appearance. 
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a plaintiff must file a separate notice of appearance, as specified in rule 
16.3(a). Further, rule 16.3(£) requires that a notice of substitution, as 
well as a notice of appearance, be filed if an attorney replaces the 
prior attorney of record. 

An examination of the court’s official files shows that Sharretts, 
Paley & Carter, Esqs. were the original attorneys of record appear- 
ing on the appeals for reappraisement; that plaintiff filed a notice of 
consent pursuant to rule 16.3(f) that William A. Victor, Esq. and 
George W. Nash, Esq. be substituted as its attorneys; and that William 
A. Victor has filed a notice of appearance. Moreover, the court’s 
records do not reveal that Mr. Pellegrini had filed notices of appear- 
ance in these cases at the time the present motion was filed, as re- 
quired by rule 16.3.? 

Under all of the circumstances herein, including the order of Sep- 
tember 10, 1973, I think that rule 16.3 of this court can be adequately 
complied with, and the interests of justice served, by denying the 
plaintiff’s present motion, but without prejudice to an appropriate 
renewal thereof by an attorney of record for plaintiff within thirty 
days after service of a copy of this order. 

Defendant’s request to strike all documents filed by Mr. Pellegrini 
is denied, no question having been previously raised by defendant 
concerning Mr. Pellegrini’s compliance with rule 16.83—otherwise and 


unjustly, plaintiff could be found in default of the order of Sep- 
tember 10, 1973. 


(C.R.D. 73-23) 
J.T. Srees & Company v. UNITED STATES 


Opinion and Order on Defendant's 
Motion to Strike Complaint 


Court No. 70/56082 
[Motion denied. ] 
(Dated November 9, 1973) 


Glad & Tuttle (John McDougall of counsel) for the plaintiff. 

Irving Jaffe, Acting Assistant Attorney General (David B. Greenfield, trial 
attorney ), for the defendant. 

Newman, Judge: Defendant has moved to strike the complaint 
filed in this action, which is captioned “Tree Propucrs, Plaintiff v. 
Tue Untrep Srates, Defendant”. 1 The basis of defendant’s motion is 
that Tree Products is not the plaintiff in this action, and hence was 
not authorized to file the complaint pursuant to rule 4.4. 


2 After completion of this opinion, I was advised that Messrs. Pellegrini and Nash filed 
notices of appearance in these cases on October 31, 1973. 
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In its opposition to defendant’s motion, plaintiff concedes that Tree 
Products (the ultimate consignee) was improperly named as plaintiff 
in the caption of the complaint in lieu of the proper party plaintiff, 
J.T. Steeb & Company, importer of record who filed the protest. Plain- 
tiff, however, argues that the error was inadvertent, and occasioned by 
pressure of time “when counsel were extremely busy with the task of 
removing the many actions which were in the 1970 Reserve File”. 
Furthermore, plaintiff insists that defendant has not been prejudiced 
by the error in the caption of the complaint, and that in the interests 
of justice, J. T. Steeb & Company should have the opportunity to file 
an amended complaint in its own name. 

Lagree. 

Pursuant to rules 14.6(a) and 14.9(c), effective October 1, 1970,° 
this case was among approximately 177,000 actions pending before the 
Customs Court which were placed in a classification designated as the 
October 1970 reserve file. Under rule 14.6(c) a period of two years, to 
and including October 31, 1972, was allowed during which time pend- 
ing suits might be removed from the reserve file, or they would be dis- 
missed automatically by the clerk for failure to prosecute upon the ex- 
piration of the time provided. Under rule 14.6(b) an action could be 
removed from the October 1970 reserve file by filing a complaint pur- 
suant to rule 4.4. On October 31, 1972 — the final date — the instant com- 
plaint was filed bearing the court number of this action, but not in the 
name of plaintiff. If this complaint is stricken, as requested by defend- 
ant, then no complaint exists to preclude dismissal of the action for 
failure to prosecute. 

It has been held that a complaint which is defective because the 
wrong party is named as the plaintiff may be amended by substituting 
the proper party as plaintiff. Border Brokerage Co. v. United States, 
71 Cust. Ct. —, C.R.D. 73-20 (1973) ; Boise Cascade Corp. v. United 
States, 71 Cust. Ct. —, C.R.D. 73-17 (1973) ; International Mercantile 
Corp. v. United States, 71 Cust. Ct. —, C.R.D. 73-16 (1973). 

Under all the circumstances, I see no serious prejudice to defendant 
if its motion to strike the complaint is denied, and plaintiff is afforded 
an opportunity to file an amended complaint substituting J. T. Steeb 
& Company as plaintiff in lieu of Tree Products. Accordingly, it is 
hereby ORDERED: 

1. Defendant’s motion to strike the complaint is denied. 

2. J. T. Steeb & Company, the importer of record and the plaintiff 
in this action, shall have a period of twenty days from and after the 
date of service of this order within which to file an amended complaint 
substituting itself as plaintiff in lieu of Tree Products. 


1 Defendant's motion papers are similarly captioned. 
2 October 1, 1970 is the effective date both of the Customs Courts Act of 1970, Pub. L. 
91-271, and the present court rules. 
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Tariff Commission Notices 


Investigations by the United States Tariff Commission 


DEPARTMENT OF THE Treasury, November 21, 1973. 
The appended notices relating to investigations by the United States 
Tariff Commission are published for the information of Customs of- 
ficers and others concerned. 
Vernon D. Acrer, 


Commissioner of Customs. 


[TEA-W-216] 


WoRKER’S PETITION FOR A DETERMINATION UNDER SEcTION 301(c)(2) OF THE 
TRADE EXPANSION AcT oF 1962 


Notice of investigation 


On the basis of a petition filed under section 301(a) (2) of the Trade 
Expansion Act of 1962, on behalf of the former workers of the P and 
D Manufacturing Division, Long Island City, New York, of the 
Bendix Corp., Southfield, Michigan, the United States Tariff Commis- 
sion, on November 9, 1973, instituted an investigation under section 
301(c) (2) of the Act to determine whether, as a result in major part 
of concessions granted under trade agreements, articles like or directly 
competitive with rotors; distributor points and caps; electrical capac- 
itors, relays and switches; and control stick grips for helicopters (of 
the types provided for in items 683.60, 683.61, 685.80, 685.81, 685.90, 
685.91 and 694.60 of the Tariff Schedules of the United States) pro- 
duced by said firm are being imported into the United States in such 
increased quantities as to cause, or threaten to cause, the unemploy- 
ment or underemployment of a significant number or proportion of 
the workers of such firm or an appropriate subdivision thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in 
the Federal Register. 
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The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission : 

Kennetu R. Mason, 


Secretary. 
Issued November 12, 1973. 


22-36] 


Butter, Butrrer SUBSTITUTES CONTAINING BUTTERFAT AND BUTTER OIL 
Notice of hearing rescheduling 


The United States Tariff Commission has rescheduled from Novem- 
ber 27, 1973, to November 29, 1973, the hearing in connection with the 
investigation instituted on November 5, 1973, under subsection (d) of 
section 22 of the Agricultural Adjustment Act, as amended (7 U.S.C. 
624), to determine whether 56,000,000 pounds of the articles described 
in item 950.05 and 22,600,000 pounds of the articles described in item 
950.06 of Part 3 of the Appendix to the Tariff Schedules of the United 
States (TSUS) may be imported into the United States during the 
period beginning November 1, 1973, and ending December 31, 1973, in 
addition to the quota-quantities specified for such articles under TSUS 
items 950.05 and 950.06, without rendering or tending to render in- 
effective, or materially interfering with, the price support program 
now conducted by the Department of Agriculture for milk, or reduc- 
ing substantially the amount of products processed in the United 
States from domestic milk. 

The hearing will be held Thursday, November 29, 1973, at 10 a.m., 
E.S.T., in the Hearing Room, Tariff Commission Building, 8th and E 
Streets, N.W., Washington, D.C. Requests for appearances at the 
hearing should be received by the Secretary of the Tariff Commis- 
sion, in writing, at his office in Washington, D.C., not later than noon, 
Friday, November 23, 1973. 

By order of the Commission : 

Kennetu R. Mason, 


Secretary. 
Issued November 13, 1973. 
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[TEA-F-56] 


PETITION OF THE GREEN BALL BEARING Co., INC., FOR A DETERMINATION 
Unpber Section 301(c)(1) or THE TRADE EXPANSION AcT oF 1962 


Notice of investigation 


On the basis of a petition filed under section 301(a)(2) of the 
Trade Expansion Act of 1962 on behalf of the Green Ball Bearing 
Co., Inc., Cleveland, Ohio, the United States Tariff Commission, on 
November 16, 1973, instituted an investigation under section 301 
(c)(1) of the said Act to determine whether, as a result in major 
part of concessions granted under trade agreements, articles like or 
directly competitive with ball bearings (of the types provided for 
in items 680.35 and 680.36 of the Tariff Schedules of the United 
States) produced by the aforementioned firm, are being imported 
into the United States in such increased quantities as to cause, or 
threaten to cause, serious injury to such firm. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in 
the Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission : 


Kennetu R. Mason, 
Secretary. 


Issued November 14, 1973. 


[TEA-W-217] 
WORKERS’ PETITION FOR A DETERMINATION UNDER SECTION 301(c) (2) OF THE TRADE 
EXPANSION AcT OF 1962 


Notice of investigation 


On the basis of a petition filed under section 301(a) (2) of the Trade 
Expansion Act of 1962, on behalf of the workers and former workers 
of the Owensboro, Ky., plant of the General Electric Co., New York, 
New York, the United States Tariff Commission, on November 9, 1973, 
instituted an investigation under section 301 (c) (2) of the Act to deter- 
mine whether, as a result in major part of concessions granted under 
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trade agreements, articles like or directly competitive with electronic 
receiving tubes and components thereof known as mounts (of the types 
provided for in item 687.60 of the Tariff Schedules of the United 
States) produced by said firm are being imported into the United 
States in such increased quantities as to cause, or threaten to cause, the 
unemployment or underemployment of a significant number or pro- 
portion of the workers of such firm or an appropriate subdivision 
thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners, Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in the 
Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission : 

Kenneru R. Mason, 
Secretary. 
Issued November 16, 1973. 





Index 
US. Customs Service 


Bonds; consolidated aircraft bond (air carrier blanket bond), dis- T.D. No. 
continued 73-320 


Cotton textiles from Romania, restrictions on entry ; Categories 19, 
43, 47, effective as soon as possible for the twelve-month period 
beginning January 1, 1973 


Drawback decisions: 
Acrylonitrile and acetonitrile 73-324-A 
Activated carbon, type ASC-P(G) 6 x 16 73-323-A 
Audio, digital computer, and video recording tapes__..-_----- 73-324-B 
AtICOMmODHG pA Tiee a2 So ee eee eee oes 73-324—-C 
Automobiles 73-324-D 
Barley, cleaned and graded 73-324-E 


73-324-F 
Boats, power pleasure type 73-323-B 
Carhonited beveragetu.2. 20. eee teen 73-324-G 
Casters, spherical, and other office furniture parts___.__------ 73-323-C 


Chemical products 73-324-H 
Cigarettes; tobacco blended and processed 73-323-D 
Gonfectionery produits... oe oe ee ree ceeeeaase 73-323-E 
Confections, candies, snack foods, and other food products__--_ 73-324-I 
Corn, graded and blended, and soybeans, graded and blended_- 73-324-J 
Crushed alloy of rare earth metals (Samarium or praseodymium 

or a combination of them) with cobalt 
Cushion covers, body panels, and identification pouches (auto- 

motive interior trim) 
Dyestuff, intermediate 
Electrodes, graphite, unfinished 
Extracts, flavoring 73-323-H 
Feather products consisting of goose and duck feathers and 

down 73-323-I, J 
Feather quilt comforters 73-323-K 
Film, polyester, coated 73-823-L 
Foods, processed 73-823-—M 
POG DaBtA Soa Bo care. eee wet tes ues coke auee 73-323-N 
Juice, grape, unfermented 73-323-—O 
Lace and novelty knit goods, dyed or redyed 73-323-P 
Medicinals, cytarabine bulk, cytosar, panmycin hydrochloride__ 73-824—M 
Omite 30 W 73-323-Q 
Orange juice concentrate 73-324-N 
Penicillin, procaine, Dilents... 2.525022 Sn ese 73-324-—O 
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Drawback decisions—Continued T.D. No. 
PCL, SO 73-324-P 
Phthalic anhydride derivatives (phthalimide, isatoic anhy- 

dride, methyl anthranilate, anthranilic acid, and saccharin) — 73-324-Q 
Polyurethane 73-324-R 
Reagents, flotation 73-324-S 
Resin (stabilized), polypale, dymerex and 861 73-3824-T 
ees GARE WORN cee eee ee Fe 73-323-R 
Roller covers (offset printing press parts) 73-323-S 
Santicizer 160 (butyl benzyl phthalate) 73-324--U 
mene Gc Gimeree Grae 2 os ee es ees 73-323-T 
Slimacide V-10 73-324-V 
Slings, steel fabricated 73-323-U 
Sorted wool 73-324—-W 
IORI MOURN hit aw Nasi ee a hea eos ae 73-323-V 
Textile spindles, completed; and textile spinning and twisting 

machinery 73-323-W 
Textile machinery and parts 73-323-X 
Tobacco, leaf and scrap 73-323-Y 
Tobacco, smoking, and cigarettes.__......._..._..._._..-.--.--. 73-323-Z 
Trucks, tractors, truck-tractors, fire apparatus, buses, off- 

highway equipment, replacement assemblies or component 

parts (Mack products) 73-324-X 
Wire, stainless and low carbon steel; well screens and indus- 

GAIN, I psn pcectih cet cae tease eee en hdc 73-324-Y 
Yarn, nylon filament, texturized 73-324-Z 
Approval under section 22.6, Customs Regulations: 

73-324-1 


Foreign currencies : 
Daily rates: 
Hong Kong dollar, for the period October 22 through 26, 
73-322 
Iran rial, for the period November 5 through 9, 1973 73-322 
Philippine peso, for the period November 5 through 9, 1973_ 73-322 
Singapore dollar, for the period November 5 through 9, 


Thailand baht (tical), for the period November 5 through 9, 


Foreign currencies—Continued 
Rates which varied by 5 per centum or more from the quarterly 
rates published in T.D. 73-294: 

Austria schilling, Belgium franc, Germany deutsche mark, 
Japan yen, Netherlands guilder, Portugal escudo, Switz- 
erland franc; during the period September 12 through 16, 

73-321 
Germany deutsche mark, for the period November 7 through 

9, 1973 73-316 

Licensed public gauger, approved 73-318 
Vessels in foreign and domestic trades ; procedure established where- 
by any interested party may apply for an advance ruling on 


whether the primary object of a voyage is coastwise transpor- 
tation ; sec. 4.80a(d) added, C.R. amended 





INDEX 


Court of Customs and Patent Appeals 


Authentic Furniture Products, Ine. v. The United States: C.A.D. No. 
Bunk beds ; classification 


Customs Court 


Amend complaints, motion to, C.R.D. 73-22 

Amended complaint ; plaintiff, improper party, C.R.D. 73-23 
American manufacturer's protest ; fiberboard, C.D. 4479 
Appearance, notice of ; substitution of attorneys, C.R.D. 73-22 
Attorney of record ; notice of appearance, C.R.D. 73-22 


Braids: 
Meaning of term ; Congressional intent, C.D. 4480 
Suitable for making or ornamenting headwear, nonelastic ; trimmings, fringes 
or other, C.D. 4480 
Building boards ; fiberboard, C.D. 4479 


Change in: 
Language ; change in meaning, C.D, 4480 
Meaning ; change in language, C.D. 4480 
Coniplaint : 
Defective, C.R.D. 73-23 
Motion to strike, C.R.D. 73-23 
Complaints, motion to strike, C.R.D. T3-22 
Congressional intent ; “braids,” meaning of term, C.D. 4480 
Construction : 
Rules of the U.S. Customs Court: 
Ruie 4.4, C.R.D. 73-23 
Rule 14.6(a), C.R.D. 73-2 
Rule 14.6(b), C.R.D. 73-23 
Rule 14.6(¢), C.R.D. 73-23 
Rule 16.3 (a), C.R.D. 73-22 
Rule 16.3(b), C.R.D. 73-22 
Rule 16.3 (f), C.R.D. 73-22 
Tariff Schedules of the United States: 
Ttem 245.00, C.D. 4479 
Item 245.10, C.D. 4479 
, C.D. 4479 
Item 245.30, C.D. 4479 
Item 245.90, C.D. 4479 
Item 357.70, C.D. 4480 
Item 703.95, C.D. 4480 


Defective complaint, C.R.D. 73-23 
Definition; hardboard, C.D. 4479 


Fabrics of special construction; fringe or other trimmings, C.D. 4480 
Fiberboard: 
American manufacturer’s protest, C.D. 4479 
3uilding boards, C.D. 4479 
Hardbeard, C.D. 4479 
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Fringes or other trimmings: 
Fabrics of special construction, C.D, 4480 
Nonelastice braids suitable for making or ornamenting headwear, C.D. 4480 


Hardboard ; fiberboard, C.D, 4479 


Improper party plaintiff; substitution of proper party plaintiff, C.R.D. 73-23 


Legislative history : 

Congressional Record, 88d Cong., 2d Sess., vol 100, page 12082, C.D. 4479 

House Report No. 2265, 88d Cong., 2d Sess. (1954), C.D. 4479 

Tariff Classification Study, 1960, Explanatory and Background Materials: 
Schedule 2, C.D. 4479 
Schedule 3, C.D. 4480 

United States Tariff Commission, Report on Hardboard Investigation, 1955, 

C.D. 4479 


Motion: 
To amend complaints, C.R.D, 73-22 
To strike: 
Complaint, C.R.D. 73-23 
Complaints, C.R.D. 73-22 
Nonelastie braids suitable for making or ornamenting headwear; fringes or other 
trimmings, C.D. 4480 
Notice of appearance ; attorney of record, C.R.D. 73-22 


Plaintiff, improper party, C.R.D. 73-23 


Reappraisement decision : 
Review recision: 
Issues: 

3uyer-seller and principal-agent relationships distinguished—The 
decisive consideration which distinguishes a _ principal-agent 
relationship from a buyer-seller relationship is the right of the 
principal to control the conduct of the agent with respect to 
the matters entrusted to him. Which of these relationships exists 
is to be determined by the substance of the transaction—not by 
the labels the parties attach to it. No single factor is determina- 
tive; rather, the relationship is to be ascertained by an overall 
view of the entire situation, with the result in each case goy- 
erned by the facts and circumstances of the case itself. A.R.D. 319. 

Price fairly reflecting market value—Although the prices to a 
particular selected purchaser are equal or comparable to the 
prices to other selected purchasers at the same level of distribu- 
tion, it does not follow from that fact alone that the prices to 
the particular selected purchaser fairly reflect market value. 
Such a basis of comparison, without more, provides no safeguard 
whatever against the possible rigging of export value through 
sales to selected purchasers at nonmarket prices. A.R.D. 319. 

Principal-agent relationship—overall situation—Viewing the overall 
situation, where the record established that an American corpora- 
tion was operated and controlled in every aspect of its business 
by its parent, a Canadian corporation, the court concluded that 
the imported merchandise was not sold by the Canadian com- 
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pany to its American subsidiary, but that the American company 
was a selling agent or alter ego of the Canadian company. A.R.D. 
319. 

Subsidiary corporation not necessarily agent of its parent com- 
pany—A corporation does not become an agent of another corpo- 
ration merely because a majority of the voting shares is held 
by the other. A.R.D. 319. 

Merchandise : 
Electric equipment, A.R.D. 319. 


Substitution : 
Of attorneys ; appearance, notice of, C.R.D. 73-22 
Of proper party plaintiff ; improper party plaintiff, C.R.D. 73-23 
Trimmings, fringes or other; braids suitable for making or ornamenting head- 
wear, nonelastic, C.D. 4480 
Words and phrases; hardboard, C.D. 4479 


Tariff Commission Notices 


Butter, butter substitutes containing butterfat and butter oil; notice of hearing 
rescheduling ; p. 79. 


Petition of Green Ball Bearing Co., Inc., for a determination under the Trade 
Expansion Act of 1962 ; notice of investigation ; p. 80. 


Workers’ petitions for determinations under the Trade Expansion Act of 1962; 
notices of investigations: 
Owensboro, Ky., plant of General Electric Co., New York, New York; p. 80. 
P & D Manufacturing Div., Long Island City, New York, of Bendix Corp., 
Southfield, Michigan ; p. 78. 
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